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PREFACE TO SECOND EDITION

The purpose of this work is to furnish a practical guide for

the aid of lawyers, public officers, bankers, brokers, and other
laymen in the United States, in the interpretation and adminis-
tration of the statute imposing an income tax, and also to assist
students of political science wherever situated, who are inter-
ested in the general subject of income taxation in the United
States and Great Britain. The author hopes that it contains



all the available material that can be of use to them, including
the previous statutes of the United States, analogous statutes
in the several States and in Great Britain, the rulings of the
Treasury Department under this and the former laws, and a
complete digest of the decisions concerning income taxation in
cases that have arisen in the United States and in England,
Scotland, Ireland, and the British Colonies.

The pressure for a practical treatise upon the subject pre-

pared by a lawyer in active practice, acquainted with the needs

of his professional brethren, was so great that the first edition ,
was rushed through the press immediately after the publication

of the forms needed for the returns due in March, 1914, and

before the promuljgation of the regulations by the Treasury
Department. The generous reception by the profession, which

put the book twice out of print during less than, a month after
its publication, -seemed to justify the author's action. The

time, however, thus allowed for preparation, was. inadequate..

The first edition contained many omissions. Subsequent rulings

by the Commissioner of Internal Revenue, as well as the Regu-
lations, have settled, so far as the administration of the statute
is concerned, many questions which were then not discussed

or discussed only tentatively. Many of the original forms,
especially those connected with the deduction of the tax at the

source, have been changed and simplified. The entire book

has consequently been rewritten by the author, who has added
the new forms, the Regulations, and the substance of all new
decisions by the courts and all new rulings by the Commission-
er. He has also included additional historical material and
extracts from the works of economists, as well as references
to such authors. For the collection of much of this historical
and economical material, he is indebted to Seligman's Income
Tax, Smith's Federal Internal Tax History from 1861 to 1871,
and arguments of Mr. William D. Guthrie, of the New York

bar, before the Supreme Court of the United States in the
Illinois Inheritance Tax Cases, reported as Magoun v. Illinois
Trust & Savings Bank, 170 U. S. 283, 42 L. ed. 1037, and
before Governor Black, of New York, in opposition to the
Dudley bill, imposing a graduated inheritance or transfer tax.

He has also added references to decisions of the Supreme

Courts of Hawaii and of a number of British Colonies on in-

come taxation and to a number of opinions of the courts and
attorneys general under the Corporation Tax Act of 1909 and

the present statute, together with the complete text of the Act

of 5 & 6 Vict. c. 35, without which the full import of the British
cases upon stoppage at the source cannot be appreciated.

In the preparation of the second as well as the first edition,
he has used much of the material contained in a treatise on the
Income Tax of 1894, which was the result of the joint labors

of Mr. Everett V. Abbot, of the New York bar, and of himself.
As regards the earlier American cases, he wishes to acknowledge
his obligations to the notes on the Eevised Statutes by Messrs.



Gould and Tucker. In collecting the English authorities, he
has been greatly aided by Dowell's Income Tax Laws, especially
the seventh edition, by John Edwin Piper, Esqg.

liberty Tower, New York, December 24th, 1914.

PREFACE TO FIRST EDITION.

The object of this work is to furnish a practical guide for

the aid of lawyers, government officials and laymen, in the
interpretation and administration of the new law imposing an
income tax. The author hopes that it contains all the available
material that can be of use to them, including the previous
statutes in the United States, analogous statutes in the several
States and in Great Britain, the rulings of the Treasury De-
partment under this and the former laws, and a complete

digest of the decisions concerning income taxation in cases

that have arisen in the United States and in England, Scot-
land, Ireland, and the British Colonies. The pressure for an
adequate treatise upon this subject has been so great that the
author has considered that the profession would be better satis-
fied to receive this now than to await the time necessary for
deliberation in order to answer the numerous disputed ques-
tions that have already been, or may hereafter be raised under
the Act of 1913.

In the preparation of the book, he has used much of the
material contained in a treatise on the Income Tax of 1894,
which was the result of the joint labors of Mr. Everett V.
Abbot, of the 'New York bar, and of himseH. As regards the
earlier American cases, he wishes to acknowledge his obliga-
tions to the notes on the Revised Statutes by Messrs. Gould
and Tucker. In collecting the English authorities, he has
been greatly aided by Dowell's Income Tax Laws, especially
the Seventh Edition, by John Edwin Piper, Esqg.

Liberty Tower, New York, December 16th, 1913.
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THE INCOME TAX OF 1913.
PART I.

COMMENTARIES ON THE STATUTE.

CHAPTEK I.
HISTORY OF THE INCOME TAX.

§ 1. Origin of the income tax. An epitaph and a picture

in a tomb built near the end of the Eighteenth Dynasty show
that a tax upon the incomes of public officers was in force in
JEgypt in the fifteenth century before Christ.* Ancient history
abounds in illustrations of taxes payable in kind proportioned
upon the yearly produce of agriculture and the offspring of
flocks and herds. The best known of these were the tithes
levied upon the Hebrews for the benefit of the priesthood at
least as early as the fifteenth century before our era ; ~ but they
were imposed in other countries for religious as well as other
purposes. Solon imposed a produce tax upon the Athenians,

who, for that purpose, were classified in accordance with their

§ 1. 1 B. C. 1580 "It is he who the products of the different indus-
leVies all taxes on the income." tries payable in kind rather than

Breasted Ancient Records, II, par. to one upon the income of the same.
706, 716, V, p. 31. Mr. Kennan,

in his Income Taxation, p. 131, says, , . . ~ , , .,

"that Aristotle mentions a general .,, , . , . ,

income tax upon all employments «';'"'»' "- «pv«®’--"P""'. «X"-Ta,v, r,,
epy..." " pc,

levied by King Tachus in Egypt at -P« " ««— "'/A°mmrowan__

the suggestion of the Athenian exile

Chabrias (B. C. 360). The pas- Aristotle's Economics, Book II, ch.
sage, however, to which reference is XXVI.

made, seems to refer to a tax upon 8 Leviticus ch. xxvii, 30.

1



Foster Income Tax. — 1.

2 HISTOEY OF THE IITCOME TAX. [§ 1

wealth and their rates graduated accordingly.' A progressive
income tax seems to have been imposed in Athens while Nau-
sinieus was archon in the year when Isocrates. delivered his
Panegyric. *

During the middle ages, the general property tax, which
usually prevailed throughout the different countries of Europe,
was often supplemented by a faculty tax upon the profits of
business, professional income and sometimes upon salaries.
Some of the mediaeval states also taxed the rents of lands.

A

In the Republic of Florence, when the profits by commerce-
began to be conspicuous and consequently envied, an income-
tax, termed the catasto, was imposed in 1427. In 1443 this-

was made progTCSsive and was then known as the gracious tax, .
dectna graziosa. The taxpayers were divided into fourteen
classes and the rates varied from four to thirty-three and one-
third per cent. In 1447 the rates were increased so as to run
from eight to fifty per cent., and the poll tax that had accom-
panied it was dropped. It was then called the impopular tax,,
decina dispiacenie. In 1480 followed the scala, a progressive-
tax upon the income of immovable property, that is, from real
estate alone. This, which was in the form of a forced loan, was
praised by Machiavelli,* but was used by the Medici and after
their expulsion by the republicans as a means of oppression

and to confiscate the property of political opponents, thus caus-
ing the ruin of many. "'

In England, under William and Mary, immediately after

the Revolution, a land tax was levied proportioned upon the

rack rent or yearly value of land, at the rate of four shillings

to the pound, accompanied by a tax at the same rate upon,

salaries of public officers. ~ In France, during the eighteenth

3 B. C. 596 Montesquieu, De VEs- 7 G. Canestrini, La Scienza e

prit des Lois, Book XIII, ch. VII. I'Arte di Stato, desunta dagli AtW
See, also, Boeckh, Public Economy Officiali della Repuhlica Fiorentina
of the Athenians, Book IV, Ch. 5, e dei Medici. Ordinamenti Econo-

pp. 639-665. (Am. Ed.) mici. — Della Finanza, Parte I, L'lm-

* Hildebrand's Jalirbiicher ffir Na- posta sulla Ricchezza Mobile e Im-
tional Oelconomie und Statistik, mohile. Firenze, 1862; Seligman's-

VIII, 453, Seligman's Progressive Progressive Taxation, 22, 23.

Taxation, 12. 8 4 William and Mary, c. 1 ; 9>



6 Seligman Income Tax, 41-43. and 10 William and Mary, c. 10.

6 History of Florence, Book IV,
Ch. 3. See 1Ud., Book VII, Ch. 308.

§ 2] IN EUKOPE. 3

century, Louis XIV. enacted the dixieme, a general tax of

ten per cent, upon all incomes.' This, whicli was at one time
reduced to five per cent, then gradually enlarged to fifteen per
cent, and accompanied by a progressive series of exemptions
which made it almost a dead letter, continued until the Trench
Revolution, when it was abolished. ** During the same cen-

tury, Holland and Saxony established classified progressive in-
come taxes, each of which lasted a short period of time.””" Dur-
ing the French Revolution general income taxes were imposed

in Paris, Rouen and Lyons. At Paris it was decreed that all
incomes over fifty thousand livres should pay one hundred per
cent., the tax taking the form of a forced loan. Subsequently,
the Convention directed the levy throughout the nation of ai
forced loan of one thousand million livres, with an exemption;
of a thousand livres for each member of the family, with cer-
tain exemptions for dependent children, and a progression from
ten per cent, upon the first thousand livres to one hundred per
cent, upon the surplus over nine thousand livres. This severity
made its collection diiiicult and only about one-fifth of the sum
demanded was realized. Similar forced loans based upon in-

come were levied under the Directorate.'”” JSTeither of these taxes
had much duration or has been subsequently imitated. All

modern income taxes are modeled, in part at least, upon those
imposed in England during the wars with ISTapoleon.

§ 2. History of the income tax in Europe. In Europe

the first approach to the income tax appears in some of the
mediseval town taxes, where the earnings of artisans and trades-
men were taxed as evidence of their ability to pay proportion-
ally with property and land-owners. Some of the mediaeval

states also taxed the rents of land, official salaries and profesr

9 A. D. 1710. 1715, 1742, 1745 and 1747. It va-

10 Hougques-Fourcade, Les Impdts ried from one to two and one-half

sur le Revenu en France au XVIII per cent. That of Saxony was es-
Siecle. Histoire de la Dixieme et tabllshed in 1742 and lasted until

de la Cinquantiime, Leur Applica- 1746. The rate varied from one to

tiou dans la G4n6raliti de Guyenne. eight per cent. Seligman Progressive
Paris, 1889. Seligman Income Tax- Taxation, 26.

ation, 51. 12 Seligman, Progressive Taxation,

11 That of Holland was imposed in 30-39.



4 HISTORY OF THE INCOME TAX. [§ 2

sional gains.* These, however, except the tax on rents, which

is called a land tax, are termed by the economists faculty taxes
rather than income taxes. The first income tax which merits

the definition of economists was the caiasto, imposed in Florence,
which continued under the Medici. * This disappeared in the
sixteenth century.' Under Louis XIV. in 1710, a dixieme

was imposed in France. This was a tax of ten per cent, nom-
inally imposed upon all incomes. It was reduced to a vingtieme
or twentieth in 1749 and subsequently increased until the

French Kevolution, when it was abolished. * In England,
anciently, land was taxed at a percentage of the income of its
return and personal property at a percentage of its whole
amount. Shortly after the English Revolution, holders of

offices were required to pay a tax proportionate to their sal-
aries. * The first general income tax in Europe was imposed

by Pitt in 1799 during the Napoleonic wars.

§ 3. The income tax in Great Britain. On the failure of

his "triple assessment" of the tax on expenditures, Pitt in 1799,
introduced and passed an income tax. This required a general
return of all incomes; exempted all that were less than £60 a
year ; and imposed a graduated percentage upon the rest of one
one hundred and twentieth part when it was between £60 and

£05, with a rise in the scale up to a tax of ten per cent, on an
income of £200 and upwards. * This rate of ten per cent.,
experience taught the English Exchequer to regard as "the
natural limit of the tax." * There were further exemptions to
householders with more than two children. Of these, house-
holders with incomes between £60 and £400 had a reduc-

tion at the rate of four per cent, for each child ; those between
£400 and £1,000 at three per cent. ; those between £1,000 and
£57000 at two per cent. ; and those who had £5,000 and upwards

~2. 1 General Property Tax, by dans la G",neralitd de Guyenne. Par-

Prof. Edwin R. A. Seligman, 5 Po- is 1589. Seligman's Income Tax, 51.

litical Science Quarterly, 24, 57. 8 Four shillings to the pound; 9
~ Supra, § 1. and ]0 William and Mary, c. 10.
3 Seligman's Income Tax, 47. § 3. 1 39 Geo. 3, c. 13.

* Hougues-Fourcade, Les Impots 2 This term was given by Lord

sur le Revenu en France au XTIII Henry Petty, Chancellor of Exche-

Sidcle. Histoire de la DixUme et de quer, Dowell's Income Tax, 3d ed.

la Ginquantiime, Leur Application XXXIII.

§ 3] IN GEEAT BEITAIN. 5

at one per cent, for each child. * The tax was reimposed in
1803 by Addington when the war broke out after the peace of

4



Amiens. This retained the exemption of incomes under £60,

and further exempted the incomes of colleges and halls in uni-
versities, hospitals, public schools, and alms-houses, friendless
societies and charitable institutions. It was the first statute
that established the rule of deduction at the source. In 1805
this tax was increased by one fourth. *

In 1806 the Coalition Ministry of Grenville imposed a new
income tax, in which the rate was raised to ten per cent. This
statute, which seems to have been drawn by Lord Henry Petty,
the Chancellor of Exchequer, was the model of the later legis-
lation upon the subject. It narrowed the exemption of small
incomes to £50, and then only when they belonged to laborers,
farmers, members of the trades and professions, ofiicers, pen-
sioners, and life annuitants. Laborers and artisans, whose
earnings were less than thirty shillings a week, were also ex-
empt from the tax, and an abatement of a shilling on a pound
allowed on all incomes between £50 and £150. It contained the
other exemptions in the former acts slightly extended in the
same direction, and continued the practice of deduction at

the source. This tax continued until April 6, 1816, when
Parliament refused to continue it beyond the end of its statu-
tory term. *

The next income tax in England was imposed by Peel in

1842.° This was drawn by Joseph Timm, Solicitor of Stamps

and Taxes. It imposed a tax of seven pence upon the pound,

but was in other respects substantially a copy of the Act of 1806,
with a few insertions such as specific references to gas-works
and railways and the tithe commutation rent charge. Since

then, an income tax has become a permanent part of British
finance.

It was extended by Gladstone in 1853, '' and with few alter-

5 39 Geo. 3, c¢. 13. 1 16 and 17 Vict., c. 34. Uis most
* 43 Geo. 3, c. 122, 45 Geo. 3, c. famous speech was that delivered

49, April 18, 1853, in its support. See

6 46 Geo. 3, u. 65. the Finance Statements of 1853,
65 & 6 Viet. c. 35, printed in full 1860-1863, to which are added a

infra, part VI. speech on Tax Bills, 1861, and on

6 HISTOEY OF THE INCOME TAX. [§ 3

ations is the law throughout Great Britain to-day. By the
Einance Act of 1907, introduced hy Asquith when Chancellor of
the Exchequer, it was increased to one shilling pound, with a
reduction to nine pence a pound, upon so much of incomes less
than £2,000 and above those absolutely exempt as was earned

by the receiver. * By the Finance Act of 1910 first introduced
by Lloyd George in 1909 and passed after the House of Lords

had once defeated it, there was an increase to one shilling and



two pence a pound, with a reduction to nine pence a pound as
to earned income paid by the receivers of less than £3,000 and
above these exempted altogether.' Certain abatements are

also allowed on incomes of less than £500. Incomes under

Charitieg, 1863, by the Et. Hon. W. benefit which he confers upon the
E. Gladstone, London, 1863. community. It was said by H. S.

8 Act of Edw. VII. c. 13, quoted in Asquith, Chancellor of the Exche-
full infra part VI. quer, in his budget speech of April

9 Act of Edw. VII, c. 8, printed 18th, 1907, that when we compare

infra, part VI. The income tax in two men, one of whom derives an

the United States has been criticized income from a safe investment in
because of its omission to grant an the funds, which he has obtained
exemption or reduced rate of taxa- either by the result of his own sav-
tion to the recipient of earned in- ings or by inheritance, and the other
-come. The distinction between a man making the same amount by

earned and unearned incomes, be- personal labor in a laborious and

tween those which are industrial perhaps precarious profession or

and spontaneous, between temporary some form of business, "to say that
.and permanent incomes, between those two people are, from the point
those from personal efforts, and those of view of the State, to be taxed
from investments, between uncertain in the same way, is, to my mind,

or variable, and certain or fixed in- flying in the face of justice and com-
comes, which is the language of the mon sense." (Parliamentary De-
Italian statute, or, as said by Glad- bates, A. D. 1907, vol. 172, p. 1198.)
stone, between industrious and lazy The law of Italy taxes incomes that
incomes; is recognized by statesmen are in whole or in part derived from
as well as by economists. The in- personal exertion at a less rate than
come which is earned by a profes- that applied to those which are un-
sional man, or by one who embarks earned or spontaneous. The Select

in a trade or risks his capital in Committee, of which Sir Charles W.

an industrial enterprise, involves the Dillce was chairman, appointed by
exercise of labor, self-denial or a Parliament on May 4th, 1906, in
study of the future needs of man- their report on November 29th, 1906,
kind, which it is for the interest recommended such a differentiation

of the State to encourage and which by charging upon earned incomes a
there is a tendency to discourage tax lower than the normal rate. (The
when such income is subject to tax- Report from the Select Committee on
ation. The production of income Income Tax; together with the Pro-

that is inherited or invested in se- ceedings of the Committee, Minutes
ecurities is not likely to be dimin- of Evidence and an Appendix; lon-
ished by taxation, and its receiver don, 1906.) Seligman's Income Tax,
ederives the same irrespective of the 196-203. In accordance with these

s 3]

IN GEEAT BRITAIN.



views, the British Act of August 9th,
1007 (7 Edw. VII, c. 13, quoted in
full infra, part VI) provides: "Any
individual wlio claims and proves, in
manner provided by this section, that
his total income from all sources does
not exceed £2,000, and that any part
of tliat income is earned income,
shall be entitled, subject to the pro-
visions of this section, to such relief
from income tax as will reduce the
amount payable on the earned in-

come to the amount which would be
payable if the tax were charged on
that income at the rate of nine
pence." A subsequent subdivision of
the section defines earned income aa
income arising in respect of remuner-
ation from any oiBce or employment

of profit or in respect of any pension
or compensation given in respect to
past services of the individual or

of the husband or parent of the
individual in any office or employ-
ment of profit, and income derived
from the exercise of a profession,
trade or vocation.

This distinction was recognized in
the early part of the Civil War.

The New Yprk Tribune said: "We

do not think it right to tax an in-
come which is the fruit of present
personal exertion as though it were
derived from an inheritance or from
invested capital." (Jan. 23, 18G2,
p. 4, col. 5.) Later said the Com-
mercial and Financial Chronicle:
"Our income tax offers the anomaly
of demanding precisely the same
amount from a lawyer, a merchant,

an editor, a clergyman, a physician,
or a bank clerk, who may earn an
Income of $5000 a year by his daily
labor, as from a capitalist who sits
in idleness and derives the same
yearly income from sources which are
subject to none of the precarious
chances which may in a moment an-
nihilate or curtail the income of the
less fortunate but equally taxed pro-
fessional and mercantile classes."
(Feb. 10, 1866, p. 162, vol. 2.) The
New York Times, when edited by
Raymond, published a number of edi-
torials to the same effect. (Feb. 5,
1807, p. 4, col. 4; Feb. 13, 1867,



p. 4, col. 3; Feb. 15, 3867, p. 4,
col. 3; Feb. 19, 1868, p. 4, col. 4;

June 13, 1868, p. 4, col. 5; Jan. 11,
1870, p. 4, col. 5; Jan. 27, 1870, p. 4,
col 2; June 4, 1870, p. 6, col. 2.)
Smith's U. S. Federal Internal Tax
History, 68, 69.

In 1870, General Benjamin F. But-

ler, of Massachusetts, objected in the
House without success to taxation of
the incomes from labor and proposed

a tax of five per cent, confined to
the income from invested capital.

He said: "A principal difficulty of
our income tax is that it mistakes
earnings for income. It treats as
income the products of honest labor,
whether mental or physical. .

I have accordingly put before the
House and I hoped that I should

have time to elucidate it, a proposi-
tion which would place an equal tax

on invested capital, where it would
justly be placed, so that all invested
capital, as a source of income, shall
pay taxes, and that the tax shall

not be levied on earnings as a source

of income." (Cong. Globe, 2d Sess.,
41st Cong., 1869-1870, p. 3995, col.
2.) During the same session. Sena-

tor Warner, of Alabama, made a mo-

tion to the same effect, except that it
limited such a tax to three per cent.
Neither suggestion was adopted.

(Ibid. p. 5082, col. 2.)

In the debate upon the income tax
July 22d, 1913, Senator William E.
Borah of Idaho said : "I have al-
ways believed that the income tax
would be an educator for public
economy. But if it does not prove
so, Mr. President, then more and
more must this great burden be put
upon the large incomes of the coun-
try. Especially must it be laid with
an ever-increasing weight upon the
more idle incomes, the inactive, the
settled and fixed incomes."

Later during the same speech he
was interrupted by the query from
Senator Crawford of South Dakota:



"Does not the Senator from Idaho
think that in the provision here,
among the possible defects in it, is
the failure to distinguish between
the class of incomes that can not be
shifted and the class which may be
shifted? For instance, a man earn-
ing a large salary in a profession
through his effort and his ability
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may not have any property at all,
but will he not be required to pay

a tax based upon his income under
the same rate that is paid by the
idler, the drone, who is doing abso-
lutely nothing to serve society, but
who has inherited a large fortune
and 1s spending his time in riotous
living? In the Senator's judgment
ought there not to be some distinc-
tion between incomes along that
line? I know the Senator has stud-
ied this question profoundly — I do
not claim to have done so — but does
he not concur in saying that that is
a weakness in the provisions of the
bill?

"ilE. BoBAH. Mr. President, that

brings up another subject entirely;
that is, the subject of differentiation
with reference to incomes. Mr. Glad-
stone declared for 50 years that it
never could be carried into effect, and
Jlr. Pitt also declared that it was
impossible to differentiate as to in-
come. One reason why Jlr. Glad-

stone was opposed to an income tax

as a permanent part of the taxing
system was because it would be im-
possible to differentiate or discrimi-
nate between the man who went out

daily and earned by actual physical
labor $5,000 a year and the man

who had had left him a sum which
brought him $5,000 a year and for



which he did nothing at all. He

said that, by reason of that fact, he
was not in favor of an income tax

as a permanent proposition; that it
was only an emergency tax. But not-
withstanding Mr. Gladstone's views,
in my judgment Mr. Asquith and

itr. George have demonstrated that
differentiation is possible, and they
have carried it to a marked degree

of success in England. However,

ilr. President, that must necessarily
come, in my Jjudgment, after a good
deal of experience and a good deal

of study.

"While I am thoroughly in favor

of the proposition, I should not ex-
pect to see it in the first income-tax
law that passed the Congress, be-
cause 1t requires a vast amount of
study, adaptation of the law to the
conditions which you find in the
country, and a cHssification of in-

comes which I have no idea in the
world the committee was prepared to
make. It did not have the classifi-
cations; it did not have the means,
the statistics, or the data which they
have been gathering for years in Eng-
land by which to make the differen-
tiation, although, as I have said, I
am thoroughly in favor of the prop-
osition. I think that a man who

goes out and earns $5,000 a year by
actual effort, by devoting himself
daily to his work, should not be
taxed the same as a man who ha-?

an income of the same amount for
which he does not turn a hand. It

is flying in the face of justice and'
common sense to impose such a tax,
but we must approach that after

some years of experience. I could

not find any fair justification for
criticizing the committee for omit-
ting that from this bill, although it
must come in time; nevertheless this
question which I am arguing in-
directly reaches in that direction. I
hope, however, later in the debate to
say something on the subject of dif-
ferentiation, not with the hope of
putting it in this bill, but as a no-



tice that it must be inserted in any
income law that is to represent the
matured effort of legislation.

"Me. Cbawfoed. Mr. President, if

the Senator will permit me, is not
that a kind of income that can not

be shifted so that the consumer
somewhere will have to pay it? An
income that is the result of per-
sonal effort, skill, and ability, and
in which there is no property in-
volved, can not be shifted.

"Mr. Borah. The time will un-
doubtedly come in this country, if
we maintain an income tax, when

we will have to differentiate as to
incomes. If we are going to main-
tain an income tax, we have not only
got to have a progressive rate of
taxation, but we have got to differ-
entiate as to incomes. As I said a
moment ago, however, that will have
to be after considerable experience
and after the gathering of a great
deal more data than we now have.

It took England something like 60
years to secure the experience and
the data by which she could adopt

§ 4] IN BEITISH COLONIES. 9

£150 are exempted under the present British Income Tax. "*
There are certain other exemptions which are extensions of
those in the Act of 1806.

§ 4. Income taxation in the British Colonies and de-
pendencies. Income taxation is also in force in the seven
British colonies of Australasia as follows : In South Australia
since 1884. This is progressive in its character, from 1.87 to
5.62" per cent., it does not apply to income from land of no”"
more than 5 per cent, of the value thereof which pays a land
tax. There is an exemption of incomes of £200 or less and a
sharp discrimination against unearned as distinguished from
earned incomes.” In ISTew Zealand since 1891, progressing

from 2-J to 5 per cent, with an exemption of inconies of no more'
than £300 and of income from land which is separately taxed. *
In Victoria since 1895, with an exemption of incomes of less
than £200. There is a discrimination in favor of earned

against unearned incomes and the amount is graduated from

1.25 to 5 per cent. Income from land is included. * In New
South Wales since January lst, 1896, at the rate of 2" per
cent, upon income not derived from land which is subject to a



it. It need not take us that long, subdivision of the bill, and they are
but I did not hardly expect it at this put in the same class with the good-
time. In fact, I am exceedingly glad for-nothing idler who is not even an
to mark progress. If I could see this ornament, and who lives to dissipate
exemption adjusted as I feel it ought and waste himself and be an injury

to be, I would feel more encouraged to others. The English draw the-

to take up the subject of differentia- line there, and I think we ought to
tion." Senator William E. Borah, draw it there." (Cong. Record, vol.

of Idaho, July 22nd, 1913. Cong. 50, p. 3815.)

Rec. vol. 50, Cong., 63d. Sess., 1, pp. 1" For more full accounts of the
2616, 2617. English legislation upon this sub-

In the Senate August 27th, 1913, ject, see the preface to Dowell's In-
Senator Crawford, of South Dakota, come Tax Laws; Seligman's Income
moved the following amendment. Tax.

which was lost: "Provided further, § 4. 1 South Australia Taxation
That in computing net income under Amendment Act of 1908; Kennan,
subdivision 1 of paragraph A of Income Taxation, 24.

this section there shall also be de- * See New Zealand Land and In-
ducted the amount, if any, which come Revenue Act, A. D. 1908, No.
is claimed and proved by any in- 95, §§ 75-90.

dividual to have been immediately ”~ See Income Tax Act 1895, 88

and directly derived from the per- Vict. No. 1374, 3 Horwitz, Victoria
sonal exercise by him of a profession, Statutes 423, 427; Income Tax Act
trade, or vocation." He said: "Here 1896, 59 Vict. No. 1467, 3 Horwitz,

and there men earn an income that 455.
would be taxable under the first
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property tax, with an exemption of incomes of £200 or less.

In Queensland since 1902, progressing at rates from 2~ to 5
per cent., with a discrimination in favor of earned against un-
earned income. * In Tasmania since 1906. The rate is 5 per
cent, and progressive in its nature, by means of a series of
abatements, with a general exemption in the case of income
derived from personal exertion. There is a "non-inquisitorial
ability tax," which is proportioned to the rental paid, and an
exemption of £30. ”~ In Western Australia since 1907. A tax

of If per cent, on incomes in excess of £200, with certain
other exemptions, and an abatement for dependent children
under sixteen years of age. '

In the Province of Ontario, Canada, the average rate of the
income tax varied in the year 1907 from 1.15 per cent, upon
rural to 2.26 per cent, upon city property, with an exemption
varying from $300, to $1000, in favor of earned against un-
earned incomes. This does not apply to the income from real
estate, except interest on mortgage, which is subject to its



separate tax. ' In the Province of Alberta, Canada, income
taxes are levied by a few towns and cities: In the city of
Edmonton, upon all personal income in excess of $1,000. The
rate is that of the general property tax for each year. ' In
British Columbia since 1903, progressing from 1° to 4 per
cent., with an exemption in favor of incomes not exceeding
$1,000. "

In St. Vincent since 1897, progressing from 1 to 3 per

cent. There is an exemption in favor of incomes of less than

£50. ** In Seychelles since 1900, at the rate of 1 per cent.,
with an exemption of incomes not exceeding £16. This, how-

ever, does not apply to the tax upon the rental value of property,
which is assessed at the rate of from 3 to 4 per cent. *" In

Cape Colony since May 31, 1904. This progresses from 2”7

4 Kennan, Income Taxation, 19. 8 Kennan, Income Taxation, 48.
5 Ibid. 21. 9 Ibid. 50.
6 Ibid. 26. 10 Ibid. This Act was amended in

7 Act of Dee. 30, 1907; Act of 1907 in 3 & 4 Edw. VII, c. 53.
June 3, 1908. An abstract of these H Kennan, Income Taxation, pp.
is contained in Kennan, Income Tax- 181-182.

ation, pp. 33-34. 12 Ibid. 182.
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to 5 per cent, and exempts incomes not exceeding £1,000, with
the exception of limited liability companies and shareholders
therein. "'

In the Leeward Islands a statute imposing an income tax

was passed in the Presidency of Antiqua in 1900, which ap-
plies only to income from salaries, with an exemption of in-
comes of no more than £100. The rate varies from 1" per
cent, upon incomes between £100 and £150 and 3 per cent,
upon incomes above that amount. There is also an occupation
tax upon professions and different kinds of commercial busi-
ness. In the Presidency of Dominica there has been an in-
come tax since 1899. This has graduated from 2" per cent,
HMon incomes between £50 and £100 to 3" per cent, on those in
excess of the latter sum, and an exemption of incomes of no
more than £50. **

In India there has been an income tax since 1886, which
progresses from 2 to 2J per cent, and an exemption of incomes
of 1,000 rupees, about $333.33, or less, except in the case of
the profits of companies, from which no exemption is al-
lowed. 7%

§ 5. Income taxation in France. In Prance, the Dix-
ieme and Vingtieme of the eighteenth century failed of prac-



tical enforcement, except upon incomes from land. In 1871,

.a faculty tax was imposed upon the incomes of corporations

and associations. Such taxes are there described as impots de
quoUte. On March 29, 1914, a law was passed, to take effect

Bon the following July 1lst. This changed the land tax from

a system of contributions by governmental subdivisions, which
levied local taxes, to a tax of four per cent, upon the income
with a deduction of eight francs to those whose assessment
.amounted to sixteen francs or less, when their personal tax
was no more than twenty francs at their different places of
residence. This also imposed a tax of four per cent, upon the
income of stocks, bonds and other securities issued by corpora-
tions, foreign or domestic, private and public, including French

13 TIbid. 51-53. 16 Kennan, Income Taxation, pp.

itKennan, Income Taxation, pp. 147-150.
161-163.
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colonies and foreign governments, payable at the source, -with
an additional tax of one per cent., making the gross tax five-
per cent, upon the income of foreign securities, public and
private, upon vyhich a tax proportioned upon their capital had
not been paid in accordance with the previous laws as a con-
dition to their being listed at the Bourse.” Agitation to-
secure the enactment of a law imposing a general income

tax had been in progress in that country for more than

half a century. * In 1909 a bill to impose such a tax with
progressive features and a discrimination in favor of earned

as distinguished from unearned incomes passed the Chamber

of Deputies, but was defeated in the Senate. * Its introducer
and most conspicuous advocate was Joseph Caillaux, although

one of his own letters, recently published, admits that his sup-
port was not sincere. The movement in its favor since then
continually grew in strength until the enactment on July 15,,
1914 of such a statute. The assassination by Caillaux's wife-

of an editor for publishing a letter by her husband, in which
the latter admitted the insincerity of his advocacy of the legis-
lation, gave a note of tragedy to the campaign. This law-
imposes a general tax of a minimum of two per cent. upon

all incomes in excess of two thousand francs with the right

to a further exemption of one thousand francs for each person
whom the taxpayer is obliged to support, and when such per-

sons exceed five an increase of the exemption to fifteen hundred
francs for each. The tax is progressive in its nature, but

makes no discrimination between earned and unearned income.
Except in the case of income covered by the law of March 9t\
1914, there is no provision for taxation by information, or
deduction at the source.*

§ 5. 1 Journal Official, March 31, arguments in its favor will be

found

1914. The regulations are published in Chailley, I'impot sur le Revenu,



Ibid. June 22, 1914. Paris, 1884, and the speeches of Cail-
2 An admirable history of this is laux, some of which were published

given by Professor Seligman in his in a separate volume.
Income Tax Book II, Part I, Ch. II. 3 An analysis of the bill with quo-

The writers of the school of econo- tations from the debates is contained
mists, which was generally con- in Seligman'a Income Tax, pp. 315—

sidered orthodox, including Leroy 325.
Beaulieu, opposed the tax. The L st * Journal Official, July 18, 1914.

§ 8] IN GERMANY AND LUXEMBOUEG. 13

§ 6. Income taxation in Italy. In Italy, an income tax

was adopted by Cavour in 1864. ”~ This has been subsequently
amended by the law of 1894, which is now in force. The

tax has been increased to 20 per cent., but is confined to in-
comes received in Italy. There is a discrimination in favor

Hof uncertain income, namely, that which is earned, against
certain income which is derived from investments. An abate-

ment is allowed to the former. Deduction at the source is

applied to the salaries of public ofiicials and interest on the pub-
lic debt, and in certain other cases. That rate of taxation is so
high, however, that many frauds prevail and nearly all incomes
.are assessed at much less than their actual amount.*

§ 7. Income taxation in Spain. Income taxation has

also been in force in Spain since 1902. It has been said that
this is not an income tax, and in that opinion has concurred
the director general of taxation in Spain. It is described as

a tax on the profits of personal property, contribution sohre
uiilidades de la riqueza mohiliaria, and does not include the
income from land, land being the subject of a distinct tax.

The profits of labor, capital, and the combination of labor and
BMcapital are taxed at different rates, varying from 2 to 20 per
cent., with no marked discrimination in favor of earned income.
Day laborers and those receiving salaries of less than 1,500
pesetas, about $290, are exempt. A remarkable item is the

tax of 20 per cent, upon interest on government indebtedness,
with certain exceptions.*

§ 8. Income taxation in Germany and Luxembourg.

On July 3d, 1913, the German Empire enacted a law imposing

a special income tax to raise money to prepare for war. This
taxed incomes at rates varying from one per cent, upon incomes
between two thousand and ten thousand marks to eight per

cent, upon incomes in excess of five hundred thousand marks,
with certain exceptions. ' A general income tax has for some

§ 6. 1 Seligman's Income Tax, pp. drieux. Paris, ]9]0. See Seligman's



.338-352; Kennan, Income Taxation, Income Tax, p. 352, note 2.
J.50-155. § 7. 1 Kennan, Income Taxation,

z Les Fraudes dans I'lmpot Italien 183-188.
~“ur les Revenus de la Bichesse Mo- § 8. 1 Reichs-Gesetzblatt, A. D.

MUire, Avec une Lettre-Pr”~face de 1913, p. 505.
M. Luigi Luzzatti. Par Pierre Per-
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time existed in all the twenty-five States of the Gennan Em-
pire; except Bavaria, the two Mecklenburgs and Alsace-Lor-

raine which have imposed partial income taxes.” Income taxes,
have been imposed in Prussia since June 24th, 1891. There is

an exemption of income below nine hundred marks. The tax is
graduated from 0.57 to 3 per cent, and there is a discrimination
of one per cent, between earned and unearned income. ”~ In
Saxony, a law imposing an income tax was passed in 1874,,

to take effect in 1878. This with certain modifications is still
in force. * In Bavaria, there is an income tax, which, since
1856, has been confined to a tax on wages and salaries. ~ There
has been income taxation in Hesse since 1869 ; ~ in Baden,

since 1884;'' in Saxe-Weimar, since 1883;” in Anhalt, since
1886;' in Wiirtemberg, since 1903.”"" In Luxembourg, since
February 9th, 1891, an income tax which does not apply to real
estate, varying from 1 to 3 per cent., with exemptions varying
from one hundred to six hundred francs, and a discrimination

in favor of earned against unearned income. **

2 A detailed account — legislative Steuern in Baiern vom 13-19 Jahr-
and statistical— of the tax system of hundert. Leipzig, 1883; and Vocke,
eacli of the German states will be "Beitrage zur Geschichte der Eink-
found in the Denkschriftenband zur ommensteuer in Baiern," TuUnger

Begriindung des Entwurfs eines ZeUschnft vols. 20 and 21. (7/. also
Oeset.es betreffend Aenderungen im, £ "='~"~"~' | °~~ Baynsche Ertragss-
B ui- 1. J u 1i? /I teuersystem und seine Entwicke-

Fxnanzwe,en, published by the Ger- j,, ., ~.",,~ ~, .. "] ~"..

man Imperial Treasury (Rexohr (1900), pp. 551-772. Seligman's In-
sschatzamt). Berlin, 1908. See ea- come Tax, 237, 260. For a descrip-
pecially the highly useful compara- tion of the income taxes in the dif-
tive tables on pp. 358-431. In the ferent states of the German Empire
Appendix to this chapter will be see Kennan Income Taxation 107-

found some of the important statis- 129; Seligman Income Tax, 329-338.
tics as to the income tax. Selig- »~ Glassing, "Die Neugestaltung der

man Income Tax, 261, note 2; Selig- direkten Staatsbesteuerung im Gross-
man Progressive Taxation, 2d ed. herzogtum Hessen," Finanz Archiv,
48-51; Kennan Income Taxation, A. J°'- "~~~ (1900), pp. 178-360. See

D 1910 Ch VII Sehgman, Income Tax, 259, note 3.

3 Seligman, Income Tax, pp. 250- 1 Seligman, Income Tax, 249.
ogg o ' ' ~i" 8 Seligman, Income. Ibid.

" 4'K6nigliche Sachsische Steuerge- io”|"/AT"i. AmU"eroriwg AvvriN_



seize, 1880; die Direkten Staats- h,'"u'L "«f """ *;” Wiirttem-
J. B Tr- B » u o l, T ¢ bergisehe bteuerreform" in Births

steuern im Konigreich Sachsen, Leip- Annalen des Deutschen Reichs, 1904;

TIAATA AN

;= r, T, « 1 ""'l Pistorius, "Die Wurttember-
5 Cf. S. Gerstner, Das Baynsche gische Steuerreform," Finanz Archiv
Einkommen-und Kapitalrentensteu- Vol. xxi (1904) pp. 1-114 Selie-
ergesetz. Erlangen, 3858. See also man. Income Tax, p. 260, note 2.

L. Hoffmann, Oeschichte der direkten n Kennan, Income Taxation, 163.
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§ 9. Income taxation in Austria and Hungary. In Aus-

tria, income taxation was established in 1849. It was original-
ly levied at the rate of five per cent., but by subsequent amend-
ment it became progressive in its nature, so that in some

cases it became as high as twenty per cent. This resulted in
frauds and general assessments on income at much less than

its actual amount. In 1896 a new system was adopted. This

taxes all incomes in excess of twelve hundred crowns, with
certain deductions, and is progressive in its nature, ranging
from one to ten per cent.”

In Hungary, since 1909, there has been a progressive income

tax of from 1 to 5 per cent. ; an exemption of incomes of eight
hundred crowns (about four hundred and six dollars) or less,
and a supplementary tax varying from 0.2 to 16 per cent,

upon salaries and pensions in excess of seven thousand crowns
(about fourteen hvmdred and twenty-five dollars) ; and a dis-
crimination against absentee landlords, upon whom treble the
ordinary tax is imposed. *

§ 10. Income taxation in Norway, Sweden and Den-

mark. In Norway, income taxation was authorized in the
separate municipalities by the Act of April 15th, 1882, which
has been subsequently amended. "~ A State income tax was
subsequently imposed. This is progressive in its nature vary-
ing from 2 per cent, to 5 per cent, and also has certain abate-
ments graduated upon the number of dependents and the

amount of income. There is a general exemption of 1,000
crowns, about $270, for all incomes, except in the case of ab-
sentees or nonresidents, who are entitled to an abatement of
only 400 crowns. "

In Sweden, there has been an income tax since 1897. Un-
der the present law, passed July 21st, 1902, and subsequently
amended in 1907 or 1908, the ordinary rate is one per cent.



§ 9. 1 Das Gesetz fiber die Direk- 8 Kennan Income Taxation, pp.

ten Personal Steuern v. 250 ct. 189. 145-147.

See Seligman, Income Tax 329-338; § 10. 1 Acta of May 30th, 1891,
Seligman Progressive Taxation, 2d July 20tli, 1893, July 23rd, 1894,
ed. 58; Bundsmann, Die oster- July 1lst, 1899.

reichische Personal-Einkommensteuer 2 Kennan, Income Taxation, pp.

Innsbruck, A. D. 1909. 164-172.
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And a scale of progression is obtained by a series of abate-
ments and additions. Incomes of less than 500 crowns, about
$135, are exempt.'

In Denmark, since April 1st, 1904, * there has been an

income tax at a rate which progresses from 1.3 per cent, to 2.5
per cent. There have been exemptions dependent upon resi-

dence in large or small cities, or the country, and the children
or other persons supported by the taxpayer. The exemption

in rural districts is 600 crowns, about $161, with an additional
exemption of 70 crowns, about $19, for each child under fifteen
years of age. In market towns, of 700 crowns, about $188,

with the same exemption for each such child. And in Copen-

hagen and Fredericksburg, of 800 crowns, about $214, with

an additional exemption of 85 crowns, about $23, for each

such child. The exemptions do not apply to nonresidents or
corporations, the taxation upon which is fixed at 2 per cent.

§ 11. Income taxation in Holland, Java and Belgium.

In Holland and Java, since October 2d, 1893, there has been

a tax upon industrial and other revenue, which falls upon in-
comes not subject to the property tax. A discrimination is
made in favor of earned against unearned income. The tax is
progressive with an increase in the perceniage from 0.15 to
4.13 and exemptions varying from 250 to 650 florins.'' There
are also local income taxes in difl'erent communes.

No general income tax has yet been imposed in Belgium;

but there is a local income tax, which prevails in seventy-seven
out of the three hundred and forty-four communes in- the
Province of Brabant.”

§ 12. Income taxation in Svvitzerland. In Switzerland

a Federal income tax has been proposed to meet the financial
stress caused by the European war of 1914. Previously there
was none in force, but income taxes have been levied in most
of the cantons of Switzerland for more than half a centurv.
They are usually progressive in their nature and discriminate
between earned and unearned income. These are too compli-



3 Kennan, Income Taxation, pp. § 11. 1 Kennan, Income Taxation,
188-194. 135-145.

*Act of May 15th, 1903. « Kennan, Income Taxation, 45.
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BMeated and various to find room for the inclusion of a description
of them here.”

§ 13. Income taxation in Russia and Finland. In Kus-

sia there is no general income tax, but land is taxed at the
rate of about 4 per cent, upon what it produces or could pro-
duce. There are also taxes of 5 per cent, upon the net profits
of different corporations and joint-stock associations, and upon
other commercial and industrial undertakings, a levy made for
three years of the tax upon the basis of the estimated profits
of the same, together with a tax of 5 per cent, upon the income
of capital loaned or invested in interest-bearing securities. *
In Finland an income tax went into effect about 1864, but

since 1895 it has no longer been levied except for local pur-
poses. This was slightly progressive in its nature and con-
tained an exemption which finally was raised to incomes of

less than 2500 markkaa, about $483. A tax of one per cent,

upon the salaries and pensions of public officers is still in
force. *

§ 14. Income taxation in Japan. In Japan income tax-

ation was established in 1899 and increased in 1904 to meet
the expenses of the war with Russia. The amount varies from
2 to 20.35 per cent, and an exemption of incomes of no more
than three hundred yen (about one hundred and fifty dollars)
and certain other exemptions. * The tax is highly progres-
sive. *

§ 15. Origin of income taxation in America. The first in-

come tax imposed in this country was one which economists

prefer to denominate as a faculty tax. It was imposed in 1643

in the colony of New Plymouth, when assessors were appointed

to rate all the inhabitants thereof "according to their estates

or faculties, that is, according to things, lands, improoued facul-
ties and psonall abillities." ”~ Previously, the law of 1634, in
Massachusetts Bay, provided for the assessment of each man

§ 12. 1 See Kennan, Income Taxa- § 14. 1 Kennan, Income Taxation,
tion, 194-202. Seligman, Essays on pp. 156-161.

Taxation. S Ihid.

§ 13. 1 Kennan, Income Taxation, § 15. 1 Records of the Colony of

pp. 176-180. New Plymouth (Pulsifer's ed.) Laws



2/6td. 1623-1682, Vol. XI, p. 42.
Foster Income Tkx.”" — 2.
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"according to his estate and with consideration of all

other his abilityes whatsoever." But there is no record

of an assessment in that colony which did not fall up-

on property until the order of 1646 by the Court of

Assistants of the Massachusetts Bay Company. This pro-

vided that "for all such persons as by the advantage

of their arts and trades are more enabled to help bear the
publick charge of common labourers and workmen, as butchers”
bakers, brokers, smiths, carpenters, tailors, shoemakers, Jjoin-
ers, barbers, millers, and masons, with all other manual per-
sons and artists, such are to be rated for returns and eains,.
proportionable unto other men for the produce of their es-
tates." ' The present law of Massachusetts is the same, except
that the word "faculty" was omitted in 1821 and in 1836 the'
word "handicraft," so that it now reads "as tax upon incomes-
from any profession, trade or employment." ' The example

of Massachusetts was followed by the colony of New Haven

in 1649, * and in Connecticut during the following year; ' in.
Khode Island in 1673,” and in Vermont in 1778.'' A similar
faculty tax was imposed in New Jersey in 1684.* Faculty

taxes not dissimilar to these were also imposed in Pennsylvania
during the Revolution in 1782 ; ~ in Delaware apparently

about 1752 ; " in Maryland in 1777," and in Virginia in
1786.'~ None of these statutes, however, except in Massa-
chusetts, Vermont and Connecticut, survived the eighteenth

2 Colonial Records of Massachu- State Papers, p. 295. Seligman's In-
setts Bay, II. 173; II. 213; III. 88. come Tax, p. 377.

Cf. Charters and General Laws of 8 Learning & Spicer Laws of New
Massachusetts Bay, Edition of 1814, Jersey, 1664-1701, p. 494.

p. 70. Professor Seligman considers 9 Dallas Laws of the State of Penn-
that this should with more propriety sylvania, II, p. 8.

be called a faculty tax. 1lOLaws of the Government of New

8 Seligman's Income Tax, p. 368. Castle, Kent and Sussex upon Dela-

* Records of the Colony and Plan- ware, Phila., 1752, p. 234. See, also,,
tation of New Haven, I, p. 494. the Delaware Law of 1796. Ameri-

6 Colonial Records of Connecticut, can State Papers, Finance, I, p. 429.

I' P- 548. Seligman's Income Tax, pp. 378, 379.



6 Colonial Records of Rhode Island, 11 Maryland Laws of 1777 ch 22

AK PP-0"v°' "="2- _AAM AnvIA_ ml P §§ 5 6, See, also, Maryland Lawi
300. Seligman's Income Tax, pp. of 1779, ch. 35, § 48.

AAToNTMly AN Hening's Virginia Statutes, XIT.

7 See Vermont Laws, 1779; Slade's p. 283; XIII, p. 114.

§ 16] IN THE UNITED STATES. 19

century, and that of Massachusetts is the only one which is
still in force. "*

§ 16. Income taxes in the several United States. Among

the several United States income taxes are imposed in Massa-

chusetts, ' Virginia,* North Carolina,” South Carolina,* Tennes-

see,* Wisconsin ©~ and Oklahoma ; '' and also in Hawaii.'

In the Philippines, the Spanish Industria of 5 per cent,

upon salaries, dividends, income from investments and busi-

ness profits with certain exemptions and abatements was re-

pealed by the Internal Revenue Law of 1904, promulgated

by the Philippine Commissioners, July 2, 1904.* This imposed

a license tax upon merchants and manufacturers of one peso

or 50 cents quarterly for each 300 pesos of sales during the

period, that is ~ of 1 per cent, of the gross receipts.'*

13 Seligman's Income Tax, pp. 388- 155 ; L. 1908, p. 20. See Plumer v.
399. Commonwealth, 3 Gratt. 645. This

§ 16. iMass. Gr. S. oh. 11, § 4; has produced more taxes than such
Wilcoao V. Middlesex County Commis- a tax in any other state of the Union.
sioners, 103 Mass. 544; Melcher v. Kennan, Income Taxation, 232.

Boston, 9 Met. 73, 43 Am. Dec. 367. 8 N. C. L. 1907, ch. 256, §§ 22-25.
"The larger questions connected with See Purnell v. Page, 133 N. C. 125,
the taxation of business and of cor- 45 S. E. 534.

porate property have completely over- * S. C. Civ. Code 1902, §§ 325-331 ;
shadowed the problem of what to do Lining v. Charleston, 1 M'Cord, L.
with the remnants of the faculty tax. 345, a municipal ordinance.

The assessment of salaries and per- s Tenn. Code, §§ 690, 710.

sonal incomes has virtually disap- ”~ Income Tax Cases, 1 48 Wis. 456,

peared except in an occasional in- 134 N. W. 673, 135 N. W. 164, Ann.



stance of a college professor or of a Cas. 1913A, 1147, infra, § 8.
state official, and in the few cases '' Okla. L. 1907, p. 730.

where business incomes are assessed '

Hawaii Sess. Laws, 1901, No. 20,
at all, the assessment is added to the PP- 31-35. This was held to be
personal property tax and does not constitutional in Peacock v. Pratt,
figure separately on the tax books. 58 C. C. A. 48, 121 Fed. 772. A

What is therefore still called the in- former income tax in Hawaii (Act
come tax in Massachusetts is nothing of June 12, 1896) was held to be
but an unequal and entirely arbi- unconstitutional. Camplell v. Shaw,
trary additional assessment upon a H Haw. 112.

few members of the professional "~ A General Act for the Organiza-
classes and a few large business men tion of Provincial Government in the
selected at haphazard in Boston and Philippine Islands, published by au-
one or two other towns. Instead of thority of the Philippine Commis-
being an income tax, it is nothing sion. No. 83, July 2, 1904, § 146, p.
but a simulacrum of an income tax; 114. Kennan, Income Taxation, 174-
instead even of being a faculty tax 176.

such as existed during colonial days, 1" John S. Hord, Collector of In-
it has become nothing but the torso ternal Revenue in the Philippines,
of a faculty tax." Seligman's In- Johns Hopkins University Studies,

come Tax, 397, 398. Vol. 25 (Jan. 1907), p. 7. Kennan

8vVa. L. 1898, p. 20; L. 1903, p. Income Taxation, 176.
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In Panama there is a tax of 5 per cent, upon the probable
annual income of city property. Male residents are divided
into classes varying from those whose income is less than five
hundred dollars to those whose income is three thousand dol-
lars or more a year. Upon each of these is imposed a certain
number of days' labor upon the public works every year, vary-
ing from three days' work for those of the lowest to ten days'
work for those of the highest class, and permission to those



whose income is no more than one thousand dollars to com-

mute the labor by cash payments and compulsion upon those

whose income 1is in excess thereof to pay in cash the equiva-
lent of the number of days' labor imposed upon them.”* In

the past income taxes have been also imposed in Alabama, **
Connecticut,* Delaware/* Florida, *° Georgia,*” Kentucky,"
Louisiana,”' Maryland,** Missouri,*" Pennsylvania,** Tennes-
see, ** Texas,*' and West Virginia.** Most of these were faculty
taxes.*”

11 Panama Law of 1904, No. 88, as Laws p. 109. An occupation tax, L.
amended by Panama Law of 1909, 1864, Act 55, § 3; Wew Orleans v.

No. 32; translated and printed in Mart, 14 La. Ann. 815, 66. Forman
full. Kennan, Income Taxation, v. Board of Assessors, 35 La. Ann.
172-174. 825.

12 A tax on gross receipts; also 19 Md. L. 1841-1842, c. 325.

Revised Code, § 435; Lett v. Hub- 20 Mo. Sess. Acts of 1865, p. 112,
bard, 44 Ala. 593. Feby. 20, 1865; Glasgow v. Bowse,

13 This was a survival of the 43 Mo. 479.

colonial tax and was abolished in 21 Pa. L. 1840, No. 232, § 2;

1819; Conn. Sess. Laws of 1819, p. L. 1841, No. 117, § 9; L. 1844, No.
338; Report of the Special Commis- 318, § 33; L. 1854, No. 610, § 30;

sion of Connecticut on the subject L. 1857, No. 667, § 2.
of taxation. New Haven, 1887, pp. 22 L. 1883, No. 109, ch. 106, upon

9-10 ; Seligman's Income Tax, 389. income from bonds exempt from taxa-

14 An occupation tax, L. 1869, ch, tion, and from shares of stock in a
Repealed L. 1871. corporation exempt from taxation.

15 An occupation tax, L. 1845, ch, A tax of five per cent, upon income
10; L. 1850, ch. 3; Repealed L. 1855, from U. S. bonds and from other
<=h. 715. stocks and bonds not taxed ad valor-

16 Ga. L. 1863, Extra Session, Title em, as these were unconstitutional
18, Sec. 156. See The Income Tax they seem never to have been en-

in Georgia Journal of Political forced. L. 1895, ch. 120, § 10; L.
Economy, 1910, XVIII, 610-627. 1903, ch. 258, § 8, apparently not

17 Ky. L. 1867, vol. I, ch. 1832, repealed.

confined to income from United 23 Texas L. 1863, u. 33, § 3; L.

States bonds. Held to be uncon- 1870, c. 84, § 32.

stitutional in Bank of Kentucky v. 24 w. Va. L. 1862, 1863, c. 64, §

Com. 9 Bush (Ky.) 46. 8.

18 La. Act of Mch. 19, 1856, Sess. 25 Their history is set forth in
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The Constitutions of Virginia, North Carolina, Tennessee,
Texas, and California authorize an income tax. In Virginia,
the tax is limited to such annual incomes as exceed $1,000. In
North Carolina and Tennessee it cannot be imposed on incomes
derived from taxed property.

The Confederate Congress in 1863 enacted a progressive

income tax. This exempted incomes below $500 and increased
until it reached incomes of $10,000 and over, upon which was
imposed a tax of 15 per cent. Salaries of those in the military
or naval service were exempted and so were all salaries of less
than $1,000. Salaries between $1,000 and $1,500 were taxed

1 per cent, and all above that amount 2 per cent.”” The tax.
was subsequently increased 10 per cent, making the maximum.

25 per cent, and a uniform tax of 25 per cent, upon the net.
income of corporations and joint-stock companies.””

§ 17. History of Federal income taxes. During the war

of 1812, a Federal income tax was suggested by Dallas, the:
Secretary of the Treasury, and would probably have been
adopted had it not been for the peace which immediately en-
sued.” The Direct Property Tax Act of August 5, 1861, also
imposed a tax of three per cent, on the excess of all incomea
over $800, which, however, was never collected.” These pro-
visions of the Direct Property Tax Act were repealed by the.
Act of July 1, 1862,"' which imposed an income tax of three
per cent, upon the excess of annual incomes between $600 and
$10,000 at the rate of five per cent, on the excess when the
income exceeded $10,000. The Act of June 30, 1864, in-
creased the rate between $600 and $5,000 to five per cent, j

Kennan's Income Taxation, 209-236; for the Common Defence and Sup-
Seligman's Income Tax, 388-429; port of the Government. Chap.
Kinsman's Income Tax, Publications LXIV, Public Laws of the Con-

of the Am. Econ. Ass'n, 3d series, federate States of America passed
vol. IV, No. 4. at the Fourth Session of the First

26 Act of April 24, 1863, c. Congress, 1863-1864. Edited hjr
XXXVIII, Public Laws of the Con- James M. Matthews. Richmond,
federate States of America, passed 1864, p. 2009.

at the Third Session of the First § 17. 1 Seligman, Income Tax,
Congress, 1863. Edited by James 430.

M. Matthews. Richmond, 1863, pp. 2 12 Stat, at L., chap. 45, p. 309,

115 et seqg. A detailed description §§ 49-61.



is contained in Seligman's Income 3 12 Stat, at L., ch. 119, p. 473,,
Tax, pp. 485-492. §§ 89-93.

27 An act to levy additional Taxes
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between $5,000 and $10,000 to seven and one half per cent. -*
and over $10,000 to ten per cent, upon the excess of income
over $600.* The Joint Eesolution of July 4, 1864, imposed

a special tax upon the excess of incomes over $600 for the
preceding year only.'

The Act of March 3, 1865, amended the Act of June 30,

1864, and increased the rate to ten per cent, upon the excess

of income over $5,000.* The Act of March 2, 1867, repealed

the progressive tax and imposed five per cent, on the excess of
income over $1,000 until 1870 ; ' and in 1870 the Act of July

14 reduced this tax to tvi”“o and a half per cent, for that year and
1871, when the tax expired and was not re-enacted.'

The next was the income tax of two per cent, upon the ex-

cess of all incomes over $4,000 and upon the incomes of all
corporations, companies, and associations other than partner-
ships, which was imposed by the Act of August 27th, 1894.%

This was held to be unconstitutional." The Act of August

5th, 1909, imposed a tax upon the net incomes, over and above
$5,000, received by corporations, joint-stock companies, or asso-
ciations organized for profits and having a capital stock repre-
sented by shares, and every insurance company, organized, in the
United States or organized under the laws of a foreign country
and engaged in business in the United States, with certain ex-
ceptions." This was held to be constitutional.”* The Act of
September, 1913, imposes a progressive or graduated tax be-
ginning at one per centum upon the' net income above $3,000 of
individuals; then two per centum upon net incomes between
$20,000 and $50,000, three per centum thereupon between

$50,000 and $75,000, four per centum thereupon between $75, -

000 and $100,000, five per centum thereupon between $100, -

4 13 Stat, at L., ch. 173, p. 281, 759, 15 Sup. Ct. Rep. 673, 158 U.
§§ 116-123. S. 601, 39 L. ed. 1108, 15 Sup. Ct.

6 13 Stat, at L., 417. Rep. 912, § 38. See infra, § 19.

6 13 Stat, at L., ch. 78, p. 479, "36 Stat, at L., 11, chap. 6, U.

§ 1. S. Comp. Stat. Supp. 1911, p. 741,

<

14 Stat, at L., ch. 169, p. 477. published in full, infra.

8 16 Stat, at L., ch. 255, p. 257, The bill is said to have been draft-
§§ 6-17. ed by Attorney General Wickersham.



9 28 Stat, at L., 509, chap. 349. 18 Flint v. Stone Tracy Co. 220 U.
Published in full, infra. S. 107, 55 L.ed. 389, 34 Sup. Ct. Rep.

i0 Pollock V. Farmers' Loan & 342, Ann. Cas. 1912 B, 1312, pub-
Trust Go. 157 U. S. 429, 39 L. ed. lished in full, infra. Part VII.
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€00 and $250,000, six per centum thereupon between $250,000

and $500,000 and seven per centum upon an income above

$500,000, and together with a fixed tax of one per centum upon

the net incomes of corporations, Jjoint-stock companies or as-
sociations and insurance companies; with certain exceptions

-and exemptions. This last is the subject of this work."*

13 The bill was drafted by Eepre- Finance Committee and referred to
aentative Cordell Hull, of Tennessee. Democrat caucus.

The following shows the ohronologi- July 11 — Bill reported to Senate
cal history of the bill. by Chairman Simmons with recom-

1913, January 6 to February 1 — mendation that it pass.

Hearings, House Ways and Means July 21 — Made unfinished business
Committee. of Senate.

April 7 — Bill introduced by Mr. September 9 — Passed by Senate;
Underwood and referred to the Ways yeas, 44; nays, 37.

and Means Committee. September 11 — House non-concurs

April 22 — Bill reported by Mr. in Senate amendments and bill goes

Underwood after Democrat caucus to conference,

had approved it. September 26 — Conferees reach

May 8 — Passed House of Repre- final adjustment,

aentatives; yeas, 281l; nays, 139. October 2 — Senate agreed to con-
May 9 — Received by the Senate ference report and passed bill as

and referred to Finance Committee, amended.

June 20 — Bill completed by Senate October 3 — House did the same.
President signed bill.

The tax collected during the first fiscal year that the act was in opera-

tion, namely, that ending June 30, 1914, amounted to $71,381,274.69,
distributed as follows:



Corporation excise tax $10,671,077.22

Corporation income tax 32,456,662.67

Individual income tax 28,253,534.80

The amount of the income tax collected from corporations was com-—

puted on net incomes accruing for the calendar year 1913, five-sixths of
the tax being reported as income tax, and one-sixth as excise tax, as
provided in the statute. The excise tax was increased by similar col-
lections of taxes assessed on account of business done during prior years
and amounted in the aggregate to $10,671,077,223.

Individual income tax was computed upon five-sixths of net incomes
accruing for the calendar year 1913. The collections from this source

as classified to conform to the provisions of the act were as follows:
Income tax, normal $12,728,038.02

Income tax, additional:

Net incomes exceeding $20,000 and not more than $50,000 2,934,754.40

Net incomes exceeding $50,000 and not more than $75,000. . 1,645,639.30
Net incomes exceeding $75,000 and not more than $100,000 1,323,022.61
Net incomes exceeding $100,000 and not more than $250,000 3,835,948.40
Net incomes exceeding $250,000 and not more than $500,000 2,334,582.95
Net incomes exceeding $500,000 3,437,850.23

Offers in compromise, &o 1 3,698.89

Total $28,253,534.80
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It appears, consequently, that 55% came from incomes in excess of
$20,000 and more than 331% from incomes in excess of $100,000.

They have been classified by the Treasury Department as follows:

Number
Classification. of Returns

$2,500 to $3,333.33 79,426
.%$333.33 to 5,000 114,484
5,000 to 10,000 101,718

10,000 to 15,000 26,818



15,000 to 20,000 11,977

20,000 to 25,000 6,817

25,000 to 30,000 4,164

30,000 to 40,000 4,553

40,000 to 50,000 2,427

50,000 to 75,000 2,618

75,000 to 100,000 998

100,000 to 150,000 785

150,000 to 200,000 311

200,000 to 250,000 145

250,000 to 300,000 94

300,000 to 400,000 84

400,000 to 500,000 4

500,000 to 1,000,000 91

1,000,000 to and over 44

Total 357,598

Married women who made separate returns numbered 6,682, the total

of all married persons making returns was 278,835; the single men
numbered 55,212 and the single women 23,551.

The receipts from the New York districts were as follows:

First, corporation tax, $450,853; individual tax, $635,985; Second, cor-
poration tax, $5,889,028; individual tax, $7,950,078; Third, corporation
tax, $1,637,026,103; individual tax, $2,761,986; Fourteenth, corporation
tax, $485,557; individual tax, $445,184; Twenty-first., corporation tax,
$338,982; individual tax, $201,294; Twenty-eighth, corporation tax,

$964,849; individual tax, $528,726.

New York State contributed the largest share of the income tax as
follows

Corporation excise tax $2,318,311.41
Corporation income tax 7,447,600.1 9
Individual income tax 12,522,797.34

Total $22,288,708.94
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The following figures, which were given out by the Secretary,

to revision upon the analysis of complete returns:
Corporation, Individual

excise and income

Districts. income taxes. tax.

Alabama, including Mississippi $300,796.74 $102,586.10
Arkansas 110,784.10 41,239.25

lst California, including Nevada 1,517,643.64 605,594.63
6th California 584,771.09 282,455.74

Colorado, including Wyoming 399,899.59 119,410.79
Connecticut, including Ehode Island 1,030,935.19 733,450.71
Florida 127,085.22 108,800.43

Georgia 359,845.26 115,874.11

Hawaii 116,912.63 34,822.62

l1st Illinois 3,835,403.50 1,915,149.92

5th Illinois 187,289.51 48,855.73

8th Illinois 154,023.85 78,310.31

13th Illinois 116,932.82 33,855.15

o6th Indiana 570,586.48 134,489.10

7th Indiana 121,838.74 46,281.66

3d Iowa 388,388.43 141,136.62

4th Iowa (July, 1913) *4,721.49

Kansas 329,087.07 49,960.11

2d Kentucky 34,889.77 10,466.17

5th Kentucky 259,765.27 60,070.01

6th Kentucky 22,814.67 6,524.20

7th Kentucky 44,540.10 17,550.10

8th Kentucky 33,046.49 3,634.14

are subject



Louisiana 397,092.96 159,056.91

Maryland, including District of Columbia;

Delaware and eastern shore of Virginia . . . 748,874.45 832,276.1 4
3d Massachusetts 1,933,559.69 1,570,506.061

1st Michigan 1,310,332.61 940,764.69

10th Michigan 271,892.18 71,454.12

Minnesota 1,509,592.88 372,527.41

1st Missouri , 990,769.20 487,176.63

6th Missouri 373,823.31 169,882.18

Montana, including Utah and Idaho 419,148.55 80,357.26
Nebraska 237,195.22 76,857.75

New Hampshire, including Maine and Ver-
mont 419,520.68 213,861.95

lst New Jersey 278,402.42 201,106.08

5th New Jersey 1,247,387.85 515,509.13

New Mexico, including Arizona 136,618.76 39,061.77
lst New York 450,803.86 635,985.48

2d New York 5,889,028.41 7,950,070.02

3d New York 1,637,026.03 2,761,986.38

14th New York 485,557.88 445,184.64

21st New York 338,982.46 201,294.48

28th New York 964,849.93 528,726.03

4th North Carolina 147,339.68 27,363.86

5th North Carolina 159,846.31 19,202.69
North and South Dakota 122,905.07 32,997.00
l1st Ohio 533,680.15 263,035.1 8

10th Ohio 530,901.70 166,070.72

eFourth Towa district consolidated with Third district August 1, 1913.
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11th Ohio 243,044.99 69,802.42

18th Ohio 1,093,403.53 395,599.81

Oklahoma 225,065.74 93,082.15

Oregon 235,120.41 909,054.36

1st Pennsylvania 2,852,229.32 2,012,513.61
9th Pennsylvania 452,108.59 261,813.97

23 (i Pennsylvania 2,791,967.37 901,767.80
South Carolina t102,126.48 25,816.08
Tennessee 279,341.01 98,277.59

3d Texas 71 1,874.32 361,965.21

2d Virginia 304,816.17 70,112.30

6th Virginia 206,615.85 32,525.74
Washington, including Alaska 426,455.59 124,902.39
West Virginia 332,327.75 94,627.97

lst Wisconsin 507,590.21 190,672.91

Totals $43,079,839.42 $28,306,336.69

tSouth Carolina district re-established September 1, 1913, previously
having been a part of the Fourth North Carolina district.

One-third of the burden of the in- States, Nevp York, Pennsylvania, and
come tax fell on the State of New Illinois, was more than $37,000,000,
York. Pennsylvania ranked second which means that they paid more

with collections of $9,272,400.66. than half the total income tax col-
Third in relative rank was Illinois lected. Statement by Secretary of
with collections of 6,369,820.79. the Treasury, July 3, published in

The collection from these three N. Y. Sun, July 4, and Oct. 23, 1914.

CHAPTEK 11.
CONSTITUTIONAL OBJECTIONS TO THE STATUTE.
§ 18. Constitutional objections which may be raised to

the income tax law. The Act imposing the Income Tax of
1894 was held to be unconstitutional as a direct tax not appor-



tioned among the several States in proportion to their inhabit-
ants and consequently obnoxious to the provision of the Federal
Constitution concerning direct taxation.” On February 25th,
1913, the Sixteenth Amendment to the Constitution of the

United States certified as adopted. This ordains: "Article

XVI. The Congress shall have power to lay and collect taxes

on incomes, from whatever sourse derived, without apportion-
ment among the several States, and without regard to any

census or enumeration." ~ Another objection now may be

§ 18. I Pollock V. Farmers' Loan Feb. 11, 1911; Kansas, Feb. 18,

<f TrMS* Co. 157 U. S. 429, 39 L. ed. 3911 ; Colorado, Feb. 20, 1911;
759, 15 Sup. Ct. Eep. 763, 158 U. North Dakota, Feb. 21, 1911; Miehi-
S. 601, 39 L. ed. 1108, 15 Sup. Ct. gan, Feb. 23, 1911; Iowa, Feb. 27,
Rep. 912. For note on constitution- 101i; Missouri, Mar. 16, 1911;

"7 ality of income tax generally, see Maine, Mar. 31, 1911; Tennessee,
W27 L.R.A.(N.S.) 864. Apr. 7, 1911; Arkansas, Apr. 22,

2 37 Stat, at L. 1785. The dates 1911; Wisconsin, May 26, 1911; New
of the respective ratifications were York, July 12, 1911; South Dakota,
as follows: By Alabama, Aug. 17, Feb. 3, 1912; Arizona, Apr. 9, 1912;

1909; Kentucky, Feb. 8 or 9, 191 0-; Minnesota, June 11, 1912; Louisiana,

South Carolina, Feb. 19, 1910; 111- July 1, 1912;. Delaware, Feb. 3,
inois, Mar. 1, 1910; Mississippi, 1913; Wyoming, Feb. 3, 1913; Mass-
Mar. 7, 1910; Oklahoma, Mar. 14, achusetts, Mar. 4, 1913; New Hamp-
1910; Maryland, Apr. 8, 1910; shire, Mar. 14, 1913; New Jersey,
Georgia, Aug. 3, 1910; Texas, Aug. Feb. 5, 1913; New Mexico, Feb. 5,
17, 1910; Ohio, Jan. 19, 1911; Idaho, 1913; Vermont, Feb. 19, 1913;
Jan. 20, 1911; Oregon, Jan. 23, West Virginia, Jan. 31, 1913. An
1911; Washington, Jan. 26, 1911; account of the proceedings in the

California, Jan. 31, 1911; Montana, legislatures of the first nine States

Jan. 31, 1911; Indiana, Feb. 6, may be found in Kennan's Income
1911; Nevada, Feb. 8, 1911; North Taxation, 296-300.
Carolina, Feb. 11, 1911; Nebraska,

27
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made, whicli has not been decided, namely, that the exemption
of persons with an income of less than $3,000 is so unreason-
able as to make the imposition upon the rest not a tax but
confiscation; and consequently unconstitutional as the taking
of the taxpayer's property without due process of law.* The
validity of the additional tax, or super tax, may also be dis-
puted.* The tax may also be contested as not uniform.* Non-
residents may claim exemption upon the ground that Congress-—
has no power of extra-territorial legislation.* Contractors with
States and municipalities, as well as State and municipal em-
ployees, may deny the power of Congress to tax their emolu-
ments.' It has been contended that the taxation of incomes
received before the passage of the Act is unconstitutional,**
and that, so are the provisions for the deduction of the tax at
the source.” The provision of the Revised Statutes authorizing
the Federal courts to punish as a contempt the disobedience to-
a summons by a collector, may be attacked as not judicial



power, and as consequently a power which cannot be vested in
these courts.'" The provision authorizing a collector thus to
examine a taxpayer and to compel the production of his books
of account may further be attacked as an infringement of the-
Fifth Amendment of the Constitution, by compelling a person

to testify against himself.”'

These objections will be considered separately.

§ 19. The Pollock Case. The student of the strategy of
litigation will find much that is instructive in the history of
this law suit. Although several counsel were engaged in the
attack upon the statute, the credit for the success is due prin-
cipally to the efforts of Mr. Joseph H. Choate and Mr. William
D. Guthrie, of the New York bar.' The obstacles in their

path seemed unsurmountable. Income taxes had been levied

3 Infra, § 23. § 19. 1 The late Charles F. Soiith-

* Infra, % 20. mayd, Benjamin H. Bristow, Clar-

i Infra, § 22. ence A. Seward, David Wilcox and

6 Infra, § 26. Mr. Charles Steele were with them on

"i Infra, § 27. the first brief. Mr. Seward signed

8 Infra, § 29. the separate argument, which con-

9 Infra, § 25. tained the discussion of the proceed-

10 Infra, § 30. ings in the Federal Convention. Mr..

11 Infra, § 31. Choate thus generously spoke con-
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and collected by the United States throughout the Civil War

and for seven years thereafter, a period exceeding a decade.
More than six Acts of Congress imposing them had been

passed/ and the validity of such legislation had been adjudi-
cerning his partner's work: "I from which the rent was derived,
might almost say with entire truth and was therefore necessarily

that it was Southmayd, who never rect tax; a tax upon the income

went near the Court, who won the accumulated personal property

a di-

of

case. He was then seventy years could not be distinguished in prin-

old; ho had retired from practice ciple from the tax on rents; and

ten years before, and all that time these all being found to be direct



he had refrained from any legal taxes, and therefore uneonstitution-
labor. In fact, as he claimed, he ally levied, the court in annulling
has ceased to be an attorney at law, them must find that Congress with-
and when he had occasion to put his out them would not have enacted
name to a brief, he always signed the rest of the tax, and therefore
'Charles F. Southmayd in person.' must declare the whole act void.
"What he regarded as the iniquity "This was the whole argument

of the income tax aroused all his in a nutshell, and it all rested upon
old-time energy. By this time he his first proposition, which was ab-
had an ample income of his own solutely unanswerable then and is

which was affected, and he had a unanswerable now, and can never be
strong idea of the right of property answered, except by an amendment
being at the foundation of civilized of the Constitution, which I, for
government. Other men have five one, hope will never be carried

senses, but he had a sixth — the through, because it will throw al-
sense of property — very keen and most the . whole burden of every

very powerful; and he also had an Federal income tax upon a very few
abiding allegiance to the Constitu- of the larger States. However that
tion under which the country had may be, it was his masterful brief

so long prospered, and an abhorrence that drove the entering wedge which
of any violation of it. So, when he by its cleavage demolished the act,
heard that I was to be in the case, while the rest of us who appeared
he volunteered to -prepare a brief, in court, and argued the cause to
which proved, when completed, to be its final conclusions, on the founda-
the keystone of the whole argu- tion which he had laid, won an un-
ment, and, indeed, of the decision due share of the glory. I have

which overthrew the act of Con- heard from the Clerk's office that

gress. The Constitiition had pro- all the judges called for extra copies



vided that direct tax” should be of his brief, but for none of the
apportioned among the States ao- others." Memorial of Charles F.
cording to their respective numbers, Southmayd (Reports of N. Y. City
but this act had levied all taxes up- Bar Ass'n 1913, pp. 191-192). Ex-
on income, from whatever source Senator George F. Edmunds, with
derived, indiscriminately upon all whom were associated, upon his brief,
alilte, without such apportionment. Messrs. Samuel Shellabarger and

"To his clear mind, whatever else Jeremiah M. Wilson, argued the case
might be disputed, a tax on land of Moore v. Miller, No. 915, an ap-
was certainly a direct tax within peal from the Supreme Court of the
the meaning of the Constitution, District of Columbia, 163 U. S.

and a tax upon the income of land 696, 41 L. ed. 310, which involved
could by no possibility be distin- similar questions,

guished from a tax on the land 2 12 Stat, at L. ch. 45, p. 309,

itself, for it was a tax on the land §§ 49-51; 12 Stat, at L. ch. 119, p.
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cated by at least four decisions of the Supreme Court of the
United States.* All of these statutes had imposed a general
Income Tax upon the income from real as well as personal
property. After an income tax had been collected for six

years and some of the decisions which sustained it had been
made, the section of the Constitution relating to the apportion-
ment of representatives and of direct taxes was amended by

the Fourteenth Amendment so as to change the rule as to repre-
sentation, but the language concerning direct taxation was left
unaltered. Had there been any uncertainty in the minds of
lawyers as to the sustentation of similar legislation in the-
future by the supreme court there can be little room for doubt
but that this Amendment would have granted express au-

thority to enact the same.* All three of the Departments

of the Government, and at least three-fourths of the States”
had consequently acquiesced in this construction of the
Constitution. The only distinction of importance between

these and that which was now attacked consisted in the great
increase of the exemption, from six hundred or eight hundred

/to four thousand dollars. The Jjustifications for such an ex-
emption and the economical arguments in support of income



/taxation had not, as in Germany and France, been the subject
of much discussion, and the judges, as well as the people of
the United States at large, were consequently not familiar
with them. By reason of this exemption, more than four-fifths
of the income tax imposed by the Act of 1894 was payable by
four of the States, New York, New Jersey, Pennsylvania and
Massachusetts, and in a number of the other States its inci-

jdence did not affect more than a very few individuals. The
public press in those, as well as in some of the other States,

'made a vigorous attack upon the legislation as an injustice
473, §§ 89-93; 33 Stat, at L. ch. Bank v. U. S. 101 U. S. 1, 25 L
173, p. 281, §§ 116-123; 13 Stat. ed. 979; Springer v. U. S. 102 U.

at L. 417; 13 Stat, at L. ch. 78, S. 586, 26 L. ed. 256.
p. 479, § 1; 14 Stat, at L. ch. 169, * See the dissent of Mr. Justice-

p. 477; 16 Stat, at L. ch. 255, p. White in PoZlock v. Farmers' Loan
257, §§ 6-17. & Trust Co., 158 U. S. 601, 715,.

3 Pacific Ins. Co. v. Soule, 7 Wall. 30 L. ed. 1108, 1153, 15 Sup. Ct.
433, 19 L. ed. 95; Scholey v. Rew, Rep. 912; Foster on the Constitu-

23 Wall. 331, 23 L. ed. 99; National tion, § 69.
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amounting to spoliation.” And most of the leaders of public
opinion ignored the argument, that such an immunity amount-

ed to no more than a fair allowance for the amount of customs
duties and other internal revenue, far disproportionate to their
incomes when compared with those of men of larger wealth,

B which was paid through the increased prices of their purchases
by those who were then exempted. It is noteworthy that of

such four States, three — New York, 'New Jersey and Massa-
chusetts — together with the State of Illinois, which ranks third
in payments under the income tax of 1913, ratified the Six-
teenth Amendment empowering Congress to levy such taxes

without apportionment.

The normal, and strictly legal, method of testing the va-

lidity of the legislation would have been either by the pay-
ment of the tax under protest and a suit against the collector
or the Government for its recovery, or else by resistance to its
collection, followed by an action of trespass against the marsh-
all who made the levy. But the exercise of neither of these
remedies could have resulted in a decision by the Supreme

Court at Washington until after fifty millions of dollars in
such taxes had been collected and expended by the Government.
The ruinous consequences to the public finances of a decision



that would have compelled their return from the Treasury must

in such a case have exercised a pressure in support of the va-
lidity of the statute that could have been resisted by few
judicial minds. An injunction against the collection of the tax
was forbidden by the Revised Statutes. The counsel in Pol

lock's case brought a suit by a stockholder against his com-—
pany to enjoin the latter from the payment thereof. And to fore-
stall the charge of an attempt to obtain a collusive decree after!
an inadequate defense, the defendant, whose interests were in
sympathy with the plaintiff, retained an eminent advocate, one
of the most accomplished rhetoricians of his generation, a man
whose character made it impossible to doubt the sincerity of

B The author frankly admits that tion" § 69; but subsequent study-

he then shared this economical opin- and reflection have convinced him of
ion, which -was expressed by him in his error,

his "Commentaries on the Constitu-
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' his opposition, but Bwho was more distinguished for his talent
than for his tact. As has been established by subsequent deei-
jsions, such a suit was within the prohibition of the Revised
Statute; but this point was not raised by the nominal defend-
ant. It was formally waived by the Attorney General so far

as he had the power to make such a waiver.® And this.

! was the reason assigned for its disregard by the Court.''
The Department of Justice made no opposition to an advance-
ment of the appeal so that it might be heard before the tax
was payable, the right of intervention being granted to the
'Government after a summary decision against the plaintiff be-
low. This gave the appellant a great tactical advantage, not
only for the reason already stated, but because it left room
for the suggestion, that the mind of the Attorney General was
not convinced that all doubts as to the constitutionality of such
taxation had been so dissipated by an unbroken line of legis-
lation and decisions and by public acquiescence in the same
that it would be an act of supererogation to reargue the ques-
tions thereby involved.' The position upon which the plaintiff
first succeeded, namely, that so much of the tax as affected

I rents was a land tax, and consequently a direct tax, which must
be invalid, irrespective of the validity of the tax upon the in-
come from personal property, although briefly but fair-

ly stated in the bill and the first brief filed at Washington,

I was first argued at length in a supplemental brief, filed a few
days before the case was reached, and it was not discussed at

6 Pollock V. Farmers' Loan & which I take, and some more facts
Trust Co., 157 U. S. 429, 554, 39 that I have not presented and which
L. ed. 759, 809, 15 Sup. Ct. Kep. I do not propose to present." Sena-



673; per Fuller, J. tor William E. Borah, of IdaKo.

7 "I learn from one of the counsel May 3rd, 1909. Cong. Rec. 6lst
who presented the case upon the Cong., 1lst. Sess., p. 1685.

part of the Government in the sec- 8 Edward B. Whitney, the As-

ond case that they did not in the sistant Attorney (Jeneral, subse-

first place deem it necessary to do quently a Justice of the Supreme

more than call the attention of the Court of the State of New York,

court to the fact that it did not who had charge of the case under

have jurisdiction of the case; that the Attorney General, protested in
they supposed it would be practical- the Department of Justice against

ly a self-evident proposition. I will the unqualified consent given to the

say that I am not speaking without advancement by one of his associates,
some facts to support the position
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the bar until the closing speech for the appellant, when there
was no opportunity to reply to the same.* When the cause

was heard, upon the oral argument the counsel for the nominal
defendant made the mistake of using rhetorical language, which
offended the Court. He said in his peroration

"These suggestions are all the more weighty and important

in those controversies which, like the present, are calculated
to arouse the interests, the feelings — almost the passions — H
of the people, form the subject of public discussion, array
class against class, and become the turning points in our
general elections. Upon such subjects every freeman be-

lieves that he has a right to form his own opinion, and to
give effect to that opinion by his vote. Nothing could be

more unwise and dangerous — nothing more foreign to the

spirit of the Constitution — than an attempt to baffle and
defeat a popular determination by a judgment in a law-

suit. When the opposing forces of sixty millions of peo-

ple have become arrayed in hostile political ranks upon a
question which all men feel is not a question of law, but

of legislation, the only path of safety is to accept the voice
of the majority as final. The American people can be

trusted not to commit permanent injustice; nor has history

yet recorded an instance in which governments have been
destroyed by attempts of the many to lay undue burdens

of taxation on the few. The teachings of history have all

been in the other direction. But if an overwhelming ma-
jority, in an effort to accomplish what it believes to be



9 See Brief for United States up- settled by the Supreme Court, and

on Petition for Rehearing, pp. 6-8. that the only question open for dis-
"When the matter was tested the cussion was that of its uniformity,

first suit that was brought to test the After he had made an investigation
constitutionality of the income tax in the interest of his client, seeking
was brought here in the District of for whatever ground he could fir»(
Columbia. Ex-Senator Edmunds ap- to attack the law, he admitted by

peared upon the part of those test- his brief that the authority which

ing the wvalidity of the law. I they now say was dicta followed by

learned from one of the attorneys other cases had settled the question,
who argued the case in favor of the so that it was not a debatable ques-
law that, upon the first presentation tion in the Supreme Court." Sena-

of the ease, ex-Senator Edmunds, tor William E. Borah, of Idalio,

one of the greatest constitutional May 3rd, 1909. Cong. Ree. 6lst.

lawyers in the country, admitted by Cong., 1lst. Sess., p. 1685.
his brief that the question had been
Foster Income Tax. — 3.
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justice, finds itself suddenly arrested in its course by an-
other majority of a body of half a dozen or more who

happen to hold different opinions upon substantially the
same questions, but who assume to speak with a different
authority, and to utter the voice of the law, the conse-
quences can hardly fail to be disastrous to the stability of
the law itself. Such a triumphant majority will find its

way to the accomplishment of its ends over the ruins, it

may be, of any constitution, or of any Court. We have

had some experiences in our history of the futility of at-
tempting to convert political into judicial questions, and
the result has not added to the authority of this tribunal.
It is the part of wisdom for a judicial body to avoid at-
tempts at the solution of problems which must and will be
finally settled in another forum."

Chief Justice Fuller, was on the point of interrupting

by a rebuke; when Mr. Justice Field turned to the Chief

and remarked, "Rather bad taste." As the Chief Justice con-
sidered Judge Field to be more sensitive and quicker tempered
than himself, he decided that if his associate considered the
words nothing more than a breach of taste there was no cause



for interference.*" Mr. Choate in his exordium thus happily
replied

"If the court please. After Jupiter had thundered all around
the sky, and had leveled everything and everybody by his
prodigious bolts. Mercury came out from his hiding place
and looked around to see how much damage had been done.

He was quite familiar wHh the weapons of his learned
Olympian friend; he had often felt their force, but he
knew that it was largely stage thunder, manufactured for
the particular occasion, and he went his round among the
inhabitants of Olympus restoring the consciousness, and
dispelling the fears, and raising the spirits both of gods
and men who had been prostrated by the crash. It is in
that spirit that I follow my distinguished friend; but I
shall not undertake to cope with him by means of the same

10 The Chief Justice so informed the authoi', before the first decision
Mrs. Fuller, who told the story to of the court.
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weapons, because I am not master of them. It nevei*-

would have occurred to me to present either as an opening

or closing argument to this great and learned Court, thiat

if in your wisdom you found it necessary to protect a

suitor who sought here to cling to the ark of the covenant

and invoke the protection of the Constitution which was

created for us all, it was an argument against your fur-

nishing such relief and protection that possibly the popular
wrath might sweep the Court away. It is the first time I

have ever heard that argument presented to this or any

other court, and I trust that it will be the last."-

He pressed with great force the argument that more than,
four-fifths of the tax would- be paid by citizens of four States,,
whereas the representatives of those States were less than one-
fourth of the members of the House of Representatives. This-
paint, as appears by the opinion of the Chief Justice, had great
influence with the Court.

Upon the first argument, the Court unanimously held that

so much of the statute as imposed a tax upon the income of

State municipal bonds was invalid. About this proposition,

in view of the former decisions, there could be but little doubt.
A majority, which consisted of the Chief Justice and the As-
sociate Justices Field, Gray, Brewer, Brown and Ste-a e. held
further that the tax upon rents was a direct tax and therefore
invalid because not apportioned in accordance with the ordi-

nance of the Constitution concerning direct taxation. Justices
Harlan and White dissented upon this proposition. Mr. Jus-

tice Jackson was absent because of illness. The Court was

equally divided upon the questions : "1, Whether the void pro-©
visions as to' rents and income from real estate invalidated the>-
whole Act ? 2, Whether as to the income from personal prop-

erty as such, the Act is unconstitutional as laying direct taxes ?



3, Whether any part of the tax, if not considered as a direct
tax, 1s invalid for want of uniformity on either of the grounds
suggested ? " "

The opinion of the Court was delivered by Chief Justice

i~ Pollock V. Farmers' Loan d ed. 759, 821, 15 Sup. Ct. Rep. 67a:
T. Co., 157 U. S. 429, 586, 39 L.
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Fuller. He said: "The men who framed and adopted that
instrument had just emerged from the struggle for independ-
ence whose rallying cry had been that 'taxation and representa-
tion go together.'

"The mother country had taught the colonists, in the contests
waged to establish that taxes could not be imposed by the sov-
ereign except as they were granted by the representatives of
the realm, that self-taxation constituted the main security
against oppression. As Eurke declared, in his speech on Con-
ciliation with America, the defenders of the excellence of the
English Constitution 'took infinite pains to inculcate, as a
fundamental principle, that, in all monarchies, the people must,
in effect, themselves, mediately or immediately, possess the
power of granting their own money, or no shadow of liberty
could subsist' The principle was that the consent of those

who were expected to pay it was essential to the validity of
any tax.

"The states were about, for all national purposes embraced

in the Constitution, to become one, united under the same sov-
ereign authority, and governed by the same laws. But as they
still retained their jurisdiction over all persons and things with-
in their territorial limits, except where surrendered to the
general government or restrained by the Constitution, they

were careful to see to it that taxation and representation should
go together, so that the sovereignty reserved should not be im-
paired, and that when Congress, especially the House of Rep-
resentatives, where it was specifically provided that all revenue
bills must originate, voted a tax upon property, it should be
with the consciousness, and under the responsibility, that in

so doing the tax so voted would proportionately fall upon the
immediate constituents of those who imposed it.

"More than this, by the Constitution the states not only gave
to the nation the concurrent power to tax persons and property
directly, but they surrendered their own power to levy taxes
on imports and to regulate commerce. All the thirteen were
seaboard states, but they varied in maritime importance, and
differences existed between them in population, in wealth, in
the character of property and of business interests. Moreover,
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they looked forward to the coming of new states from the great
west into the vast empire of their anticipations. So when the
wealthier states as between themselves and their less favored
associates, and all as between themselves and those who were
to come, gave up for the common good the great sources of
revenue derived through commerce, they did so in reliance on
the protection afforded by restrictions on the grant of power." *%*
He quoted from Madison's report of the debates in Federal
convention: "Mr. King asked what was the precise meaning

of direct taxation. No one answered." He then quoted re-

marks from Chancellor Livingston and Chief Justice Marshall

in the State conventions of ratification, and Sedgwick in the
debate upon the Carriage Act, in the House from the argu-

ment of Hamilton in the case of the Carriage Tax and the
opinions of the Court therein, statements to the effect that a
land and capitation tax were direct taxation. He then said:
"From the foregoing it is apparent: 1. That the distinction
between direct and indirect taxation was well understood by
the framers of the Constitution and those who adopted it. 2.
That under the state systems of taxation all taxes on real es-
tate or personal property or the rents or income thereof were
regarded as direct taxes. 3. That the rules of apportionment
and of uniformity were adopted in view of that distinction

and those systems. 4. That whether the tax on carriages was
direct or indirect was disputed, but the tax was sustained as a
tax on the use and an excise. 5. That the original expectation
was that the power of direct taxation would be exercised only
in extraordinary exigencies, and down to August 15, 1894, this
expectation has been realized. The Act of that date was passed
in a time of profound peace, and if we assume that no special
exigency called for unusual legislation, and that resort to this
mode of taxation is to become an ordinary and usual means of
supply, that fact furnishes an additional reason for circum-
spection and care in disposing of the case." "' After distin-
guishing the previous decisions sustaining the income taxes
during the Civil War showing that the validity thereof so

12 Ibid. 157 U. s. 556, 557. "Ibid. 157 U, S. 573, 574.
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far as they affected rents was not clearly raised upon the rec-
ord of a tax in any of them, he then continued: "It is con-
ceded in all these cases, from that of Hylton to that of Springr
er, that taxes on land are direct taxes, and in none of them

is it determined that taxes on rents or income derived from

land are not taxes on land.

"We admTrEEatTtmay not unreasonably be said that logically,

if taxes on the rents, issues and profits of real estate are equiva-
lent to taxes on real estate, and are therefore direct taxes, taxes
on the income of personal property as such are equivalent to

taxes on such property, and therefore direct taxes. But we



are considering the rule stare decisis, and we must decline to
hold ourselves bound to extend the scope of decisions — none

of which discussed the question whether a tax on the income

from personalty is equivalent to a tax on that personalty, but
all of which held real estate liable to direct taxation only — so
as to sustain a tax on the income of realty on the ground of
being an excise or duty.

"As no capitation, or other direct tax was to be laid otherM'ise
than in proportion to the population, some other direct tax

than a capitation tax (and it might well enough be argued some
other tax of the same kind as a capitation tax) must be referred
to, and it has always been considered that a tax upon real estate
£0 nomine or upon its owners in respect thereof is a direct tax
within the meaning of the Constitution. But is there any dis-
tinction between the real estate itself or its owners in respect
of it and the rents or income of the real estate coming to the
BMowners as the natural and ordinary, incident of their owner-
Emship ?

"If the Constitution had provided that Congress should not

levy any tax upon the real estate of any citizen of any state,
oould it be contended that Congress could put an annual tax

for five or any other number of years upon the rent or income

of the real estate ? And if, as the Constitution now reads, no
unapportioned tax can be imposed upon real estate, can Con-
gress without apportionment nevertheless impose taxes upon

such real estate under the guise of an annual tax upon its rents
or income ?
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"As according to the feudal law, the whole beneficial interest

in the land consisted in the right to take the rents and profits,
the general rule has always been, in the language of Coke, that
~“if a man seized of land in fee by his deed granteth to another
the profits of those lands, to have and to hold to him and his
heirs, and maketh livery secundum formam chariw, the whole

land itself doth pass. For what is the land but the profits
thereof ? ' Co. Lit. 45. And that a devise of the rents and prof-
its or of the income of lands passes the land itself both at law
and in equity. 1 Jarm. Wills (5th ed.) *798 and cases cited.

"The requirement of the Constitution is that no direct tax

shall be laid otherwise than by apportionment — the prohibition

is not against direct taxes on land, from which the implication

is sought to be drawn that indirect taxes on land would be con-
stitutional, but it is against all direct taxes — and it is admitted
that a tax on real estate is a direct tax. Unless, therefore, a



tax upon rents or income issuing out of lands is intrinsically

so different from a tax on the land itself that it belongs to a
wholly different class of taxes, such taxes must be regarded as
falling within the same category as a tax on real estate eo nom-i
ine. The name of the tax is unimportant. The real question/

is, is there any basis upon which to rest the contention that rea"
estate belongs to one of the two great classes of taxes, and the
rent or income which is the incident of its ownership belongi

to the other ? We are unable to perceive any ground for the al-
leged distinction. An annual tax upon the annual value or an-
nual user of real estate appears to us the same in substance as
an annual tax on the real estate, which would be paid out of the
rent or income. This law taxes the income received from land

and the growth or produce of the land. Mr. Justice Patersoi
observed in Hylton v. United States, 3 Dall. 171, 1 L. ed. 556,
'land, independently of its produce, is of no value ; ' and cei -
tainly had no thought that direct taxes were confined to un-
productive land.

"If it be true that by varying the form the substance may be

changed, it is not easy to see that anything would remain of the
limitations of the Constitution, or of the rule of taxation and
representation, so carefully recognized and guarded in favor of
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the citizens of each state. But constitutional provisions can-
not be thus evaded. It is the substance and not the form vfhich
controls as has indeed been established by repeated decisions
of this court.

"Nothing can be clearer than what the Constitution in-

tended to guard against was the exercise by the general govern-
ment of the power of directly taxing persons and property with-
in any state through a majority made up from the other states.

It is true that the effect of requiring direct taxes to be appor-
tioned among the states in proportion to their population is
necessarily that the amount of taxes on the individual taxpay-

er in a state having the taxable subject-matter to a larger extent
in proportion to its population than another state has, would be
less than in such other state, but this inequality must be held
to have been contemplated, and was manifestly designed to

operate to restrain the exercise of the power of direct taxation
to extraordinary emergencies, and to prevent an attack upon
accumulated property by mere force of numbers.

"It is not doubted that property owners ought to contribute in
just measure to the expenses of the government. As to the

states and their municipalities, this is reached largely through
the imposition of direct taxes. As to the Federal government,

it is attained in part through excises and indirect taxes upon
luxuries and consumption generally, to which direct taxation

may be added to the extent the rule of apportionment allows.

And through one mode or the other, the entire wealth of the-
country real and personal, may be made, as it should be, to con-



tribute to the common defense and general welfare.

"But the acceptance of the rule of apportionment was one of

the compromises which made the adoption of the Constitution
possible, and secured the creation of that dual form of govern-
ment, so elastic and so strong, which has thus far survived in
unabated vigor. If, by calling a tax indirect when it is essen-
tially direct, the rule of protection could be frittered away,
one of the great landmarks defining the boundary between the
mation and the states of which it is composed, would have dis-
appeared, and with it one of the bulwarks of private rights and
private property.
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"We are of opinion that the law in question, so far as it levies
a tax on the rents or income of real estate, is in violation of the
Constitution, and is invalid.”™ "

Both sides moved for a reargument. This, Mr. Justice Jack-

son left his death bed to attend. A majority of the court, Jus-
tices Harlan, White, Brown, and Jackson, dissenting, then ad-
hered to the opinion that taxes on the rents or income of real
estate were direct taxes. The same majority. Judge Shiras, who
on the former hearing had voted to the contrary, now voting with
them, '* held further that taxes on personal property or on the
income of personal property were likewise direct taxes, and

that the invalidity of these parts of the tax invalidated the re-
mainder since the statute constituted one entire system of tax-
ation. "%

Upon the reargument Mr. Justice Shiras, who had voted
upon the former decision against the proposition that the pro-

14 Ibid. 157 U. S. 582, 583. the judges, who finally held the law

15 The official report does not state to be constitutional, was wavering
how he voted upon the first decision ; in the first decision, this distin-
but that his vote was cast in favor guished Judge Shiras went to him

of the validity of the .statute was and implored him to stand by the
published in the newspapers of the constitutionality of the law and

day has never been contradicted, argued the case with him to sustain

His classmate, Theodore Bacon, of the law; that on the second hearing
the Rochester bar, told the writer Judge Shiras never gave this man

that he, between the two decisions, nor the court to understand that he
argued with Judge Shiras that the was himself being revolutionized or
latter's position was unsound. The had been revolutionized; that the
change . of the Judge's vote made court was aa much astonished as

him the target of much abuse in the country at his extraordinary

the newspapers and in Congress, but somersault, and when he did do it
this did not impair the esteem in he gave no evidence or reason, but
which his character was held by quietly and without an opinion gave
those who knew him. The following his voice for the overriding of the
extract from a. speech made by Ben- very law which he had voted to sus-
ton McMillin, of Tennessee, in the tain a few days before." (Cong.



House March 2nd, 1897, states a Eec, 2d Sess., 54th Cong., 2656.)

fact not generally known, but the For defenses of Judge Shiras, see

truth of which, so far as the pres- speeches in the House by Frank H.

ent writer's researches have extend- Bartlett, of New York, Fby. 20, 1897
ed, has never been challenged: "If fCong. Eec, 2nd Sess., 54th Cong.,

the gentleman reaches to the hot- 2067), and John Dalzell, of Penn-

tom of this case and gets at the real sylvania (Cong. Eec, 2d Sess., 54th
fact, I will get him to come to me Cong., 2653) March 2nd, 1897.

candidly or to the House candidly is Pollock v. Farmers' Loan cfe

and say whether he has not found Trust Co. 158 U. S. 661, 39 L. ed.

these to be the facts. When one of 1134, 15 Sup. Ct. Rep. 912.
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visions as to rents and income from real estate invalidated the
I whole Act, asked the Attorney General whether the latter saw
any distinction so far as the constitutionality of the statute
;Was concerned hetween a tax upon rents and one upon the in-
Icome of personal property. Mr. Olney promptly replied that

le did not. Had a strong argument been made in support of

iuch distinction, it is not impossible that the vote of Judge
3hiras would have been cast as it was before. It is not unlikely,
lowever, that the Administration preferred to have the whole

Act set aside rather than to have the same enforced, with a dis-
jcrimination in favor of landowners.

The arguments then presented in support of the legislation

are easily accessible. They may be found in the dissenting
opinions contained in the reports together with the briefs and
speeches of counsel therein summarized.”'' The subsequent his-
torical discussion by Professor Edwin E. A. Seligman, the
reader may find it convenient to”have here included.

"The critical question in the convention was that of the basis
of represention. The larger states naturally demanded a rep-
resentation which should be proportioned either to wealth or

to population, or to some similar criterion; the smaller states,
on the other hand, held out strongly in favor of equal repre-
sentation. The first contest took place over the representation
in the upper House. * * * The real fight came not over

West and East, but over iN'orth and South. The committee of
five recommended the apportionment in the first legislature of
twenty-six members to the South and thirty members to the
North. This recommendation was referred back to another
committee composed of one representative from each state, and



the report of this committee on July 10 changed the numbers

to thirty-five to the J%orth as against thirty to the South. After
vain efforts on the part of the southern states to increase their
numbers, the recommendation was adopted. Then arose the

question of future representation. According to the report of

the committee of five, the matter was to be left in the hands of

IT The most complete abstract is 1119) which is much more full
contained in the Lawyers Edition than that in the offiiual reports (157
Annotated (39 L. ed. 763-809, 1109- U. S. 442-553, 158 U S. 602-617).
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the legislature. But as a majority of the legislature had now
been decided to consist of northern members, the North would
have the whip-hand. Randolph accordingly proposed an amend-
ment whereby the legislature should 'cause a proper census

and estimate to be taken once in every term of years.'

This, however, failed of adoption. On July 11 Williamson,

of iN”orth Carolina, introduced a substitute motion providing
that a periodical census should be taken of the free inhabitants
of each state, 'and three-fifths of the inhabitants of other de-
scription,' and that representation should be apportioned ac-
cordingly. The three-fifths clause was thus again brought to

the attention of the convention, and was attacked by the radic-
als, both northern and southern. Por the extreme southerners

now wanted to have all the slaves counted equally with the
whites, and the extreme northerners were equally insistent up'
on having none of the slaves counted. Through a combina-

tion of these radicals, both Worth and South, Williamson's reso-
lution was voted down, and the convention seemed to have

arrived at a dead-lock.

"It was at this juncture that, on the morning of July 12,

when the whole fate of the convention appeared to hang upon

the decision as to the representation of slaves, Gouverneur
Morris introduced his famous motion to add to the clause era-
powering the legislature to vary the representation according

to the principles of wealth and numbers of inhabitants, a pro-
viso 'that taxation shall be in proportion to representation.'
This was an entirely new suggestion, although the proposition

in its reverse form — that representation should be proportioned
to taxation — had occasionally been advanced, both in the Con-
tinental Congress and in the convention. The aim of Morris

was to overcome the objections of the extremists , on both sides.
He hoped that the southerners might be induced to accept the
three-fifths proposition, rather than to insist upon full repre-
sentation, because it would then proportionately diminish their
quota of contribution; and that, on the other hand, it would
appeal to the extremists of the North, on the ground that if

the three-fifths clause passed, the South would have to pay some-
thing, at all events, for their slaves. As Madison puts it : 'The
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object was to lessen the eagerness on one side for, and the op-
position on the other side to, the share of representation claimed
by the southern states on account of the negroes.' Morris

himself, who was a strong nationalist, and not disposed to re-
strict the powers of the new government in any way, stated
subsequently that he had 'only meant the clause as a bridge to
assist us over a certain gulf.'

"It was, however, at once pointed out by Mason, who ad-

mitted the justice of the principle, that the clause was badly
worded, in that it might drive Congress to resort to the dis-
credited plan of requisitions. Morris, who thereupon conceded
that his motion was open to these objections, 'supposed they
would be removed by restraining the rule to direct taxation,'
and added: 'With regard to indirect taxes on exports and im-
ports, and on consumption, the rule would be inapplicable.'
Wilson as well as Pinckney approved of the suggestion, and
Morris, having varied his motion by inserting the word 'direct,'
the convention unanimously accepted it so that it read 'pro-
vided always that direct taxation ought to be proportioned to
representation.'

"From this recital of the facts two points are clear. First,

the introduction of the words 'direct taxes' had no reference to
any dispute over tax matters, but was designed solely to solve

the difficulty connected with representation ; and secondly, direct
taxation, according to Morris's motion, was to be proportioned,

not to population alone, but to wealth as well as population.

"After the adoption of the amendment, the southerners de-

sired to have the matter more precisely determined. Pinckney
stated that he wanted the rule of wealth to be ascertained, and
not left to the pleasure of the legislature. Randolph lamented
that such a species of property as slaves existed ; but inasmuch
as it did exist, the holders of it would require this security. He
thereupon made a motion which, after a slight amendment by

Wilson, was adopted by the convention. This made Morris's

clause read as follows: 'Provided always that the representa-

tion ought to be proportioned according to direct taxation ; and
in order to ascertain the alterations in the direct taxation which
may be required from time to time by the changes in the re) a-
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-tive circumstances of the states, Resolved that a census be taken
within two yeffrs from the first meeting of the legislature of

the United States, and once within the term of every — years
afterwards, of all the inhabitants of the United States, in the
manner and according to the ratio recommended by Congress

in their resolution of the 18th of April, 1783, and that the leg-
islature of the United States shall apportion the direct taxation



accordingly.' The ratio referred to, it will be remembered, was
that of counting a negro as three-fifths of a freeman.

"On the next day final action was taken. The original prop-
osition, it must not be forgotten, had been to regulate represen-
tation according to wealth and numbers. In the meantime that
convention had just adopted Eandolph's resolution that repre-
sentation should be proportioned to direct taxation, and that
direct taxation should be proportioned to population. Randolph
therefore now moved that the original motion be amended by
striking out the word 'wealth.' Gouverneur Morris objected
strongly to the amendment, but it was adopted by an almost
nnanimous vote. Thus the matter was settled that representa-

tion should be proportioned to direct taxation, and that direct
taxation should be proportioned to population, counting a negro
as three-fifths of a freeman. On July 16, the report of the grand
committee, which contained this amendment, was adopted by

a bare majority, and thus the great compromise was effected.
* x  *

"The term 'direct tax' is used in one other clause of the Con-
stitution, where it is put in connection with the capitation tax.
On August 6 the committee on detail reported a resolution that
'no capitation tax shall be laid unless in proportion to the census
hereinbefore provided to be taken.' This originated in the con-
test over the slave-trade and the possible import duty on slaves.
The southerners evidently feared that Congress, with its north-
ern majority, might decide to make an arbitrary computation

of population, and thus saddle the south with an undue share

of taxation through a tax on slaves. It was in order to prevent
this that the capitation clause was introduced. It awakened no
objection at all, since it was practically a confirmation of the
compromise that had been adopted, and it came before the con-
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vention for final vote on September 14. In the meantime vari-
ous suggestions had been made looking toward the securing from
the delinquent states payment of the old requisitions for which
they had been liable under the Confederacy. Reade, of Dela-
ware, 1n order to obviate this, or to use his own words, in order
to prevent the attempt 'to saddle the states with the readjust-
ment by this rule of past requisitions of Congress,' moved that
the words 'Or other direct tax' be inserted after the word 'cap-
itation.' He maintained 'that his amendment, by giving an-

other cast to the meaning, would take away the pretext,' and

his motion was adopted without any discussion. * * *

"From the above review of the origin of the direct-tax clause
it is clear that it was due simply and solely to the attempt to
solve the difficulty connected with the maintenance of slavery.
But for that struggle Gouverneur Morris would never have in-
troduced the term 'direct tax,' and there would have been no
reason to introduce it anywhere else. * * *



"In the light of actual history, as it has been explained above,
all these statements must be characterized as essentially erro-
neous. It is true that when the Constitution was submitted to

the different states for ratification, some jealousy of the powers
granted to Congress was in a few instances manifested. But

there was no difficulty in overcoming this objection. In the
convention itself, however, which framed the Constitution, there
was no trace of any such conflict in connection with the taxa-
tion clause, just as we have seen that there was no effort and

no disposition on the part of the convention to restrict the gen-
eral tax powers of the government. The states did not even
question the advisability of abandoning their rights to impose
import duties, and every one agreed that the old system of re-
quisitions must be done away with. There was no Jjealousy

of large states on the part of small states that manifested itself
at all in the discussion over the tax provisions; the sporadic
allusions to the future development of the western states were
found, as we have seen, only in the discussion of the original
clauses affecting representation, and they played no role at all
in the tax discussion. The introduction of the words 'direct

tax' in the phrase 'no capitation or other direct tax' had, as we
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know, nothing whatever to do with the compromise of which

Mr. Choate and the court speak. Far from being a question

of the small states against the large states, or of the seaboard
states against the western states, or of the states in general
against the Federal government, the compromise was due sole-

ly to an effort of the slave states to protect the three-fifths rule.

"That the Supreme Court of the United States was misled
by the counsel into an historical interpretation which is beyond
all doubt erroneous, is deplorable.™ "'

§ 20. Constitutional objections to progressive taxation.

It seems that objections to the validity of the statute because
it imposes progressive taxation levying an additional tax upon
incomes in excess of $20,000, which is gradually increased

from one to six per centum as the income exceeds specified
amounts, cannot be sustained. Progressive taxation has been
severely criticised by many statesmen and economists.” The



18 Seligman's Income Tax, pp.

548, 549-553, 554-555, 556, 557-
58. See also the speech of Senator
Borah May 3 and 4, 3909, Cong.
Record 61lst. Cong. lat. Sesa. 1682-
1699.

§ 20. 1 There is some dispute as

to whether Solon imposed a progres-
sive tax upon the produce of land.
Boeckh Public Economy of the Athe-
nians, Am. Ed., Book IV, Ch. V.
Seligman Progressive Taxation, 2d
ed., p. 11. But a progressive In-
come Tax proportioned as to classes
seems to have prevailed in Athens
(B. C. 380) when Nausinieus was
Archon. Hildebrand Jahrbiicher

fiir National-Oekonomie und Statis-
tik, viii, 453 et seqg. Seligman Pro-
gressive Taxation, 12. M. G. Platon
La Dimocratie et le Regime Fiscal

a Athenes, a Rome et de nos Jours,
pp. 210-211; Boeckh's Public Econ-
omy of the Athenians, 669; Parieu's
Traits des Impots, i, 416. Seligman
Progressive Taxation, 13. Progres-
sion is also found in some of the
taxes during the middle ages, which
were proportioned upon both prop-
erty and income. Seligman Progres-
sive Taxation, 15, 16. A graduated
Poll Tax appears in the middle ages,

but it was graduated in accordanc*
with the class to which the individu-
al belonged, instead of with the
amount of property that he owned.
Seligman Income Tax, 6. In Flor-
ence, 1in 1443, the progressive rate
was first applied to the tax upon
income known as the decina graziosa,
and, in 1480, to the Scala, a tax up-
on rents. (Supra, § 1.)

During the early part of the
eighteenth century, progressive in-
come taxation is also found in Hol-
land and Saxony. Seligman, Pro-
gressive Taxation, 2d ed. 26. Dur-
ing the French Revolution, in 1793,
the Convention levied a progressive
tax upon the incomes of those in
excess of 1,000 livres for each mem-



ber of the family, which confiscated
the entire surplus over 9,000 livres.
{Gomel, Histoire Finwnciire de la
Legislative et de la Convention, i,
(1902), 114-121, Seligman, Progres-
sive Taxation, 30.) Under the Di-
rectorate, progressive taxation in
the form of forced loans was levied
twice in 1795 and 1798. Neither of
these, however, was successful in
raising much revenue. In 1796, in
Holland, a progressive income tax
was levied which for a year varied
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from 3 to 371 per cent., in propor- XVIII, § 156) and West Virginia

tion to the income. In Austria, a (L. 1862-1863, Cli. 64, § 8). The
progressive class tax was imposed in result was, in many instances, gross
1799, which continued until 1830, oppression. A brewer in Georgia

with the rates varying from 2J to had invested fifty dollars and made

20 per cent. (Parieu, Histoire des fifteen hundred dollars within the
Impots generaux sur la Propridt4d et year, his tax was assessed at twenty
le Revenu, 152-154. Cf. also his two hundred and twenty-live dol-

Traite des Impots, i, pp. 442 et seqg. lars. When he said that this vvas
Seligman, Progressive TaoDation, 2d more than all the property which

ed. 38, 39.) he owned, the tax collector replied,

It seems first to have been in- "Very well, give me all you have
troduced in the United States by and I will take a note for the rest."
the War Income Tax. The Act (Southern Watchman, June 17, 1863,

of July 1, 1862, increased the tax quoted in Seligman, Progressive

from three to five per cent, when Taxation, 2nd ed., p. 105, note.)

the income exceeded $10,000. 12 When Turgot was offered a project

Stat, at L. 432, § 90, quoted of progressive taxation, he wrote on
infra. the margin: "11 faut executer I'au-

That of March 3, 1865, which teur, et non le projet." The author,



raised the tax to five per cent, on not the project, should be executed,
incomes between $600 and $5,000, Paul Leroy-Beaulieu said: "L'impSt
imposed a duty of ten per cent, on progressit a pour mfire I'envie et
the excess over $5,000. Act of pour fille I'oppression." (Traiti

March 3. :865, § 1, 13 Stat, at L. d'Economie Politique, 2nd ed., 1896,
469, 479. The Act of March 2, 1867, iv, p. 764.) The mother of the pro-
repealed all graduation upon in- grcssive tax is envy and her daugh-
comes in excess of $1,000, below ter oppression. These and othei

which sum there was an exemption, criticisms are quoted and cited in
Act of March 2, 1867, § 13, 14 Seligman's Progressive Taxation, pp.
Stat, at L. 471, 477. There was no 141, 142, and passim.

other graduated taxation of incomes Leeky "Democracy and Liberty,"

by the United States before the Act Vol. 1, p. 286, et seqg: "It is ob-
of October 3, 1913, although a grad- vious that a graduated tax is a. di-
uated tax upon legacies was con- rect penalty imposed on saving

tained in the Act of July 6, 1797, and industry, a direct premium of-

2 Stat, at L. 148, chap. 17; Act of fered to idleness and extravagance.
July 1, 1862, chap. 119, §§ 1, 2, B* * * Tt is at the same time per-

12 Stat, at L. 433, 485 (U. S. Comp. fectly arbitrary. When the princi-
Stat. 1901, p. 2040), and the Ware pie of taxing all fortunes on the
Revenue Act of June 13, 1898, chap, same rate of computation is aban-
448, §§ 29, 30, 30 Stat, at L. doned, no definite rule or principle

448 (U. S. Comp. Stat. 1901, p. remains. At what point the higher
2286) . scale is to begin, or to what degree

In England, there is no progres- it is to be raised, depends wholly

sive graduated income tax, although on the policy of Governments and

a super-tax is imposed upon incomes the balance of parties. The ascend-
in excess of £5,000, with a slight ing scale may at first be very mod-
progression in the taxation of in- crate, but it may at any time, when
comes below that sum. 10Edw. VII, c. fresh taxes are required, be made
8, pt. IV. A progressive graduated more severe, till it reaches or ap-
income tax exists in most countries proaches the point of confiscation,
in Europe. See Seligman, Progres- No fixed line or amount of gradua-
sii-e Taxation, passim, supra, § 13. tion can be maintained upon princi-

During the Civil War, Progressive pie, or with any chance of finality.
Income Taxes were imposed in North The whole matter will depend upon
Carolina (N. C. L. of 1861) Georgia the interests and wishes of the clec-

(Laws of 1863, Extra Sess., Title tors; upon party politicians seeking
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for a cry and competing for the
votes of very poor and very ignor-
ant men. Under such a system all
large properties may easily be made
unsafe, and an insecurity may arise
vphich will be fatal to all great finan-
cial undertalcings. The most serious
restraint on parliamentary extrava-
gance will, at the same time, be
taken away, and majorities will be
invested with the easiest and most
powerful instrument of oppression.
Highly graduated taxation realizes
most completely the supreme danger
of democracy, creating a state of
things in which one class imposes

on another burdens which it is not
asked to share, and impels the State
into vast schemes of extravagance,
under the belief that the whole cost
will be thrown upon others. The
belief is, no doubt, very fallacious,
bvit it is very natural, and it lends
itself most easily to the claptrap of
dishonest politicians. Such men
Bwill have no difficulty in drawing
impressive contrasts between the
luxury of the rich and the necessi-
ties of the poor, and in persuading
ignorant men that there can be no
harm in throwing great burdens of
-exceptional taxation on a few men,
who will still remain immeasurably
richer than themselves. Yet no
"truth of political economy is more
certain than that a heavy taxation
of capital, which starves industry
and employment, will fall most se-
verely on the poor. Graduated taxa-
tion, if it is excessive or frequently
raised, is inevitably largely drawn
from capital. It discourages its ac-
cumulation. It produces an insecu-
rity which is fatal to its stability,
and it is certain to drive great
jnasses of it to other lands."

McCulloch on 'Taxation" (Lon-

don, 1845), pp. 140, 141, et seqg. "It
is argued that, in order fairly to
proportion the tax to the ability of
the contributors, such a graduated
scale of duty should be adopted as
should press lightly on the smaller
class of properties and incomes, and
increase according as they become



larger and more able to bear taxa-
tion. We take leave, however, to
Foster Income Tax. — 4.

protest against this proposal, which
is not more seductive than it is un-
just and dangerous. * * * If it
either pass entirely over some
classes, or press on some less heavily
than on others, it is unjustly im-
posed. Government, in such a case,
has plainly stepped out of its proper
province, and has assessed the tax,
not for the legitimate purpose of ap-
propriating a certain proportion of
the revenues of its subjects to the
public exigencies, but that it might
at the same time regulate the in-
comes of the contributors; that is,
that it might depress one class and
elevate another. The toleration of
such a principle would necessarily
lead to every species of abuse. That
equal taxes on property or income
will be more severely felt by the
poorer than by the richer classes is
undeniable; but the same is true of
every imposition which does not
subvert the subsisting relations
among the different orders of socie-
ty. * * * Let it not be supposed
that the principle of graduation may
be carried a certain extent, and then
stopped. * * * In such matters

the maxim of ohsta prindpilt should
be firmly adhered to by every pru-
dent and honest statesman. Gradu-
ation is not an evil to be paltered
with. Adopt it and you will effectu-
ally paralyze industry and check ac-
cumulation; at the same time that
every man who has any property

will hasten, by carrying it out of
the country, to protect it from con-
fiscation. The savages described by
Montesquieu, who to get at the

fruit cut down the tree, are about
as gond financiers as the advocates
of this sort of taxes. Wherever

they are introduced security is at
an end. Even if taxes on income

were otherwise the most unexcep-
tionable, the adoption of the prin-
ciple of graduation would make

them about the very worst that



could be devised. The moment you
abandon, in the framing of such
taxes, the cardinal principle of ex-
acting from all individuals the

same proportion of their income or
of their property, you are at sea
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without rudder or compass, and
there is no amount of injustice and
folly you may not commit."

Bastable "Public Finance" (1895),

pp. 292, 293, 294, 555. "It is en-
tirely arbitrary. The possible sca,les
are infinite in number, and no sim-
ple and intelligible reason can be as-
signed for the selection of one in
preference to its competitors. * * *
There is no self-acting principle by
which to determine the scale of pro-
gression. * * e« All depends on the
will of the legislature, i. e. in most
modern societies, on the votes of
persons who will not directly feel

the charges placed on the higher in-
comes and will probably believe that
they will be gainers by them." "But
behind any actual scale or progres-
sion lies the unavoidable danger of
arbitrary extension in the future.
There is as yet no limiting principle
discovered which will determine up

to what point progressive death-
duties shall be carried, and at which
their advance should cease. Appeals

to the supposed natural rights of
owners, or to the equally imaginary
rights of the State, can supply no
solution of this problem."

Leroy-Beaulieu "Traits d'Economie
Politique" (1896), vol. IV, pp. 750,
764. "L'impOt progressif constitue
une veritable spoliation. II viole de
plus la r6gle, 6tablie par toute la
civilisation, que I'impOt doit 6tre
librement consenti par le contribua-

20



ble: car, il est bien clair que, dans
ce cas, c'est la masse des contribu-
ables qui rejette le gros poids de
I'impOt sur quelques-uns, et que
ocux-ci ne consentent pas, mébme ta-
citement, a la surcharge dont on

veut les grever. Quand le taux de
I'impSt est 6gal pour tous, on peut
considfrer que le vote de I'impot par
les Chambres comporte un acquiesce-
ment implicite de tous les contribu-
ables ; autrement, non. ¢ ¢ * Tout
systftme d'impOt progressif, si att6-
nu” qu'il soit, est inique et dangere-
reux."

Leroy-Beaulieu "Science des Fi-

nances," vol. I, pp. 139, 140. "Ainsi,
la thfiorie de I'impflt progressif n'est
pas rationnelle; elle ne sort pas

d'une analyse exacte des faits so-

ciaux; elle est superficielle; elle
n'est pas une doctrine scientifique..
Cette th”orie est en outre dange-

reuse, parce que, partant du principe

de I'egalit* de sacrifice, elle a une
tendance invincible il vouloir corriger
les infigalites sociales; il y a Ifl. un.
entrainement qui est fatal."

Paul Beauregard "Elements d'Eco-

nomie Politique," p. 313. "Ce sya-
tfme, encore prficonisS aujourd'hui
dans certains milieux, a sfiduit jadis
de grands penseurs comme Montes-

quieu et J.-B. Say. II prSte pour-
tant aux critiques les plus graves..
IT est injuste, car il ne proportionne-
pas la charge au b"nfifice obtenu et
rejette sur les uns les dfipenses qui
doivent profiter aux autres: incon-
venient particuli6rement grave dans-
un pays de suffrage universel, oil les
dgpenses publiques sont votfies par
des deputes nommSs par tous les
citoyens. II est dangereux, car, ab-
sorbant une forte portion des gros
revenus, 1l tend a decourager I'esprit
d'entreprise et le gout de I'epargne.
Enfin il est arbitraire, car on ne
peut determiner rationellement la
progression susceptible d'egaliser les.
charges imposees ft chacun."



Eene Stourm "Dictionnaire d'Eco-
nomie Politique" wvol. II, p. 21.
"D'une part, la progression, livree a
elle-mbme, aboutit plus ou moins a

la spoliation. D'autre part, si les
gouvernments veulent corriger le jeu-
excessif de son mechanisme spontane,
I'arbitraire deviant la seule ré6gle..
Spoliation ou arbitraire, tels seraient
done les derniers mots de I'impOt.
progressif."

Ibid. pp. 24, 25. "Telles sont done

les consequences possibles du sys-
tfime progressif: nivellement des for-
tunes, abolition des heritages, en un
mot, spoliation arbitraire s'abritant
derriere un tarif fiscal. * » * Sous,
la Revolution, les emprunts forces

et progressifs absorbferent la totalite
des revenus qualifies de superflu;. ils.
prirent 50 p. 100 des revenus abon-
dants et 100 p. 100 des revenus su-
perflus. Renouveles a trois reprises-
differentes, en 1793, 1795 et 1799,.
ces emprunts progressifs provoqué6-

rent tant de recriminations, d'injus-
tices et de souS'rance “u'on attribua.
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en grande partie, au dernier d'entre great want and destitution. Equali-
eux la recrudescence de mficontente- ty and manhood therefore demand
ment public qui pré6cé6da le coup and require uniformity of burden in
d'Etat du 18 Brumaire. Ce sont la whatever is the subject of taxation."
les dangers extremes qui, a juste See also argument of W. D. Guthrie
titre, font reculer devant I'applica- before Governor Black of N. Y.
tion, m?ma mvxlerfie, du principe de against Dudley Bill May 6, 1897.

la progression." Professor Edwin R. Seligman says

"To tax the larger incomes at a "While progression of some sort is
higher percentage than the smaller, demanded from the standpoint of

is to lay a tax on industry and earn- ideal justice, the practical difficul-
ing; to impose a penalty on people ties in the way of its general appli-
for having worked harder and saved cation are well nigh insuperable,
more than their neighbors. It is Progression is defensible only on the
partial taxation, which is a mild theory that the taxes are so ar-

form of robbery. A just and wise ranged as to strike every individual
legislation would scrupulously ab- on his real income. In default of
stain from opposing obstacles to the a single tax on incomes, however,
acquisition of even the largest for- which is visionary, practicable tax
tune by honest exertions. Its im- systems can reach individual in-
partiality between competitors would conies only in an exceedingly rough
consist in endeavoring that they and round-about way. Under such

should all start fair, not that, practical conditions it is doubtful



whether they were swift or slow, whether greater individual justice

they should all reach the goal at will be attained by a system of pro-
once." Mill's Political Economy, II, gression than by the simple rule of
Book, II, Sec. 3. proportion; and it is highly ques-

David A. Wells "The Communisn tionable whether the ideal advan-

of a Discriminating Income Tax," tages of progression would not be

North American Review, GXXX, outweighed by its practical short-

236, 239. "If it were proposed to comings. For the United States at

levy a tax of five per cent, on an- all events, the only important tax to
nual incomes below $2,000 in which the progressive scale is at all
amount, and to exempt all incomes applicable at present is the inherit-
above that sum, the unequal and ance tax. For the future develop-
discriminating character of the tax ment of the idea we must rely on
would be at once apparent; and yet an improvement in the tax adminis-

an income tax exempting all incomes tration, on a more harmonious meth-
below $2,000 is equally unjust and od of correlating the public revenues
discriminating. In either case the and on a decided growth in the
exemption cannot be founded or de- alacrity of individuals to contribute
fended on any sound principles of their due share to the common bur-
free constitutional government. It dens." Progressive Taxation, 2nd

is a simple manifestation of tyran- ed., p. 324. See Max West, Inheri-
nieal power, under whatever form of tance Tax, Columbia College, 1893,
government it may be enforced." pp. 124-132.

Thid. 245, 246. "It is a vital and On the other hand, Progressive
constitutional question, demanding Taxation has been defended by
absolute equality that is here in- Thomas Payne, Rights of Man,

volved and at stake. Any exemp- 1791; by Adolf Wagner, Finanzwis-

tions whatever, small or great, ex- senschaft, Vol. ii, 1880, 2nd ed. 1890 ;
cept to the absolutely indigent, is by Francis A. Walker, Political
purely arbitrary; and the principle, Economy, 1lst ed. 1883, pp. 479-480;
once allowed, may obviously be car- by W. W. Marshall, The Industrial
ried to any extent. Any exemption Band Book, Garden City, 1888, Gu-

of any portion of the same class of mulative Taxation, Winfield, Kan.,
property or incomes is an act of 1890, The Tax Solution, Berlin, Pa.,
charity which every American ought 1893, The Graduated Tax Payer, vol.
to reject upon principle and with I, no. 1, to vol. Ill, no. 2, Berlin,
scorn, except under circumstances of Pa., 1895-1897, Industrial Charts
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Supreme Court of the United States, however, has sustained
progressive inheritance taxes, both State” and Federal.” In

the latter case the court said: "The review which we have

made exhibits the fact that taxes imposed with reference to the
ability of the person upon whom the burden is placed to bear

the same have been levied from the foundation of the govern-
ment. So, also some authoritative thinkers, and a number of
economic writers, contend that a progressive tax is more just

and equal than a proportional one. In the absence of consti-
tutional limitation, the question whether it is or is not is legis-
lative and not judicial. The grave consequences which it is
asserted must arise in the future if the right to levy a progres-
sive tax be recognized involves in its ultimate aspect the mere



assertion that free and representative government is a failure,

and that the grossest abuses of power are foreshadowed unless

the courts usurp a purely legislative function. If a case should

ever arise, where an arbitrary and confiscatory exaction is im-

posed bearing the guise of a progressive or other form of tax, it

will be time enough to consider whether the judicial power can

Shoioing at a Hingle Glance the Bad ers, contend that a progressive tax
Efjects of Monopolistic Over-Profit- is more just and equal than a pro-
ing, the Prevention of the Same, and portional one. In the absence of con-
the Good Results to Follow, Berlin, stitutional limitation, the question
Pa., 1805, Deprofitization, Chicago, whether it is or is not is legislative
1899: and by Lieutenant-Governor and not judicial. The grave conse-
Percy Danial, The Sunflower Tangle quences which it is asserted must
over Problems of Taxation, Girard, arise in the future if the right to
Kan., 1894, A Crisis for the Bus- levy a progressive tax be recognized
bondman tcith Supplement contain- involves in its ultimate aspect the
ing Graduated Taw Bill, Girard Kan., mere assertion that free and repre-
1889, A Lesson of To-day and a ques- sentative government is a failure."
tion of To-morrow, Girard, Kan., Mr. Wayne McVeagh quotes this and

1892; and by a number of French says: "Capitalists exhibit a singu-

and other continental economists, lar stupidity in resisting every at-
See Dufay, L'Impot Progressif en tempt to impose upon them their

France, 1904; J. W. von der Lith, proper share of the public burdens."
iVeue voUstdndig ericiesene Abhand- North American Review, CLXXXII

lung von den Steuern, 1766, sec. .S6; p. 825.

von Scheel Die progressi'e Besteue- Non nobis tantas componere lites.
rung, and others. 'Ihey are well col- »~ Magoun v. Illinois Trust & Sav.
lected in Seligman's Progressive Bank, 170 U. S. 283, 42 L. ed. 10.37'
Taxation, passim. 18 Sup. Ct. Rep. 594; Nunnemacher

The present Chief Justice of the v. State, 129 Wis. 390, 9 L.R.A. (N.

United States in Knowlton v. Moore, S.) 121, 108 N. W. 627, 9 Ann Cas'



178 U. S. 41, 109, 110, 44 L. ed. 969, 711.
996, 997, 20 Sup. Ct. Rep. 747, said: "~ Knowlton v. Moore,

"So, also some authoritative think- 44 L. ed. 969, 20 Sup.
ers, and a number of economic writ-
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afford a remedy by applying inherent and fundamental prin-

178 U. s.

Ct.

Rep.

ciples for the protection of the individual, even though there be

no express authority in the Constitution to do so." * The s
preme court of Wisconsin has sustained a progressive income
tax.”

§ 21. Objections to the constitutionality of the income
tax on account of the small numbers of persons affected
by it. An objection to the validity of the income tax may b

raised because its burden is confined to persons having an in-

come of above $3,000. It thus excludes from its incidence a
large portion of the population of the United States, and i

u-

e

S

in effect class legislation confined to those who, if not conceded

to be wealthy, must at least be admitted to be well-to-do.
may consequently be contended that the tax is a violation o
that provision of the Constitution which requires that "all
Duties, Imposts, and Excises shall be uniform throughout th
United States ; " ~ and also to the Fifth Amendment, which
provides that no person shall "be deprived of life, liberty

It
il

e

4

property without due process of law ; nor shall private property

be taken for public use without just compensation." The claim

is further made that it denies the persons taxed "the equal

protection of the laws." But that language is to be found only

in the Fourteenth Amendment, which is a limitation upon the
powers of the States alone.

§ 22. Uniformity of taxation required by the Constitu-
tion. The Constitution provides that "all duties, imposts,

provision was not contained in the report to the Federal Co
vention of the Committee of Detail. In the subsequent dis-

cussion in the Convention of the clause granting Congress t
power of taxation, McHenry of Maryland and General Pinck-

ney of South Carolina submitted a proposition which gave tO
the Congress no power to fix ports of entry, except where t
State legislature had refused to act upon the subject and r

ilud. 178 U. S. 41, 109, 110, L. ed. 400, 34 Sup. Ct. Rep.
44 L. ed. 969, 996, 997, 20 Sup. Ct. printed in full infra,
Eep. 747. § 21. 1 Constitution, Article I,

5 State ex rel. Bolens v. Frear, 148 § 8.

and
excises shall be uniform throughout the United States." » This

n-

he

he
e—

272,

Part V.

Wis. 456, 134 N. W. 673, 135 N. W. § 22. 1 Constitution, Article I,

41,

747 .



164, Ann. Cas. 191 3A, 1147, writ § 8. See supra, § 7.
of error dismissed 231 U. S. 616, 58
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quired that "all duties, imposts and excises, prohibitions and
restraints, laid or made by the Legislature of the United States
shall be uniform and equal throughout the United States."

These with other propositions were referred to a committee com-
posed of a member from each state.* A few days later the com-
mittee reported a recommendation of the following clause:

W"Nor shall any regulation of salaries or revenues give prefer-
ence to the ports of one state over those of another, or oblige
vessels bound to or from any state to enter, clear, or pay duties
in another, and all tonnage, duties, imposts and excises laid by
the Legislature shall be uniform throughout the United States." '

In the discussion upon this recommendation the word "ton-

nage" was stricken out as comprehended in "duties." * "On

the question on the clause of the report . . . (and all duties,
imposts, and excises, laid by the Legislature, shall be uniform
throughout the United States), it was agreed to nem. con." Sub-
sequently, the clause now under consideration was by common
consent annexed to the clause concerning the power of taxation
with the word "and" changed to "but." *

The uniformity in duties, imposts, and excises must exist
throughout the whole territory of the United States, including

the Territories and the District of Columbia; while in the ap-
portionment of direct taxes Congress has discretion to relieve the
Territories or the District of Columbia from such taxation.®

It has been said that uniformity of taxation means an equal

share in the burdens of the same, and includes not only uniform-
ity in the rate of percentage, but also in the mode of assessment
prescribed by law.” A tax is uniform under the Constitution of

the United States, when it operates with the same force and ef-

' Madison Papers, Elliott's De- 6 Loughborough v. Blake, 5 Wheat,
bates, 2d ed. vol. V., p. 479. 317, 5 L. ed. 98.

3 Hid, p. 483. '' Railroad Tax Cases {County of

*4 Madison Papers, Elliott's De- Santa Clwra v. Southern Pacific R.
bates, 2d ed. wvol. V., p. 503. In the R. Co.) 9 Sawy. 165, 18 Fed. 385;
printed journal. New Hampshire County of San Mateo v. Southern

and South Carolina entered in the Pacific R. R. Co. 8 Sawy. 281, 13

negative. Madison states that their Fed. 147; County of San Mateo v.



opposition was confined to the clause Southern Pac. R. R. Co. 8 Sawy. 238,
which forbade Congress to oblige 13 Fed. 722, 735; Exchange Bamk of
vessels to enter, clear, or pay duties Columbus v. Hines, 3 Ohio St. 1, 14;
in another state than that to or Inhabitants of Cheshire v. County

from which they were bound. Ibid, Gommiissioners, 118 Mass. 386, 28

p. 503. L. ed. 798, 802, 5 Sup. Ct. Eep. 247.

6 Ibid., p. 543.
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feet in every place where the subject of it is found.' There are,
however, dicta in judicial opinions which intimate that this con-
stitutional provision prevents discrimination against individu-
als as well as against localities.'

A tax is uniform which operates with uniformity upon all

persons of the same class, engaged in the same trade, or owners
eof the same property." It has been held that uniformity of tax-
ation exists, although persons holding less than a specified small
amount of the property affected are exempted from its opera-
tion.”” Thus, a tax on a bank of all deposits under a specified
sum was held uniform. The court there, however, laid stress

upon the fact that the tax was in name a tax on the bank and not
HMon the depositors. '''

§ 23. Invalidation of the tax by the exemptions. A more
Hserious objection arises under the claim that the new law is in

8 Head Money Cases, 112 U. S.

580, 594, per Mr. Justice Miller:
"The uniformity here described has
reference to the various localities
in which the tax is intended to oper-
ate. 'It shall be uniform throughout
the United States.' Is the tax on
tobacco void, because in many of

the states no tobacco is raised or



manufactured? Is the tax on dis-
tilled spirits void, because a few
states pay three-fourths of the rev-
enue arising from it! The tax is
uniform when it operates with the
same force and effect in every place
where the subject of it is found.

The tax in this case, which, as far
as it can be called a tax, is an excise
duty on the business of bringing
passengers from foreign countries
into this, by ocean navigation, is
uniform, and operates precisely alike
in every port of the United States
where such passengers can be land-
ed." So held also in Enowlton v.
Moore, 178 U. S. 41, 44 L. ed. 969,
20 Sup. Ct. Rep. 747.

9 Gary v. Curtis, 3 How. 236, 242,
245, 11 L. ed. 576, 579, 581 ; Gé&rman
Company Bank v. Archbald, 15

Blatchf. 398, Fed. Cas. No. 5,364;
Vndted States v. Singer, 15 Wall.
I11, 121, 21 L. ed. 49, 51. "In the
case of the income tax enacted dur-
ing the war period, seven states in
the year 1869 — Massachusetts, New

York, New Jersey, Pennsylvania,
Ohio, Illinois and California — pos-
sessed forty per cent of the assessed
property of the United States, and
had just about forty per cent of the
population. But at the same time
these same seven states had fully
three-fourths of the entire income
tax levied by the Federal Govern-
ment upon the entire country; or, to
put it differently, the states which
had sixty per cent of wealth and
population of the country paid only
about one-fourth of the entire tax."
Is the Existing Income Tax Law In-
stitutional ? by David A. Wells. The
Forum, January, 1895, p. 541. An
ingenious argument that the exemp-
tion of agricultural stock or produce
consumed by the family of the pro-
ducer made a law not uniform

and so not constitutional, is made
by Amasa J. Parker, Jr., in 50 Alb.
L. J. 421.

iOHead Money Gases, 112 U. S.



580, 584, 28 L. ed. 798, 800, 5 Sup.
Ct. Hep. 247.

11 German Savings Bank v. Arch-
hald, 15 Blatchf. 398, Fed. Cas. No.
5,364. See City of Ifew Orleans v.
Fourchy, 30 La. Ann. 910, quoted
infra, § 8, note 26.

1* Oerm”™m Savings Bank v. Arch-
bald, 15 Blatchf. 398, 401, Fed. Cas.
No. 5,364.
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effect not a tax upon the persons whom it seeks to subject to its
operation, but a confiscation of their property. The denomina-
tion of a levy as a tax does not make it such.' Thus, it has been
held that a levy of money by a state, although equally assessed,,
is not a tax when its proceeds are devoted to private and to
public purposes.” It has been held also to be an equally essential
attribute of a tax that its burden be equally apportioned among
the persons or the property which are subjected to it. The Su-
preme Court of New Jersey said

"Taxation operates upon a community, or a class in a com-—
munity, according to some rule of apportionment. When the

amount levied upon individuals is determined without regard

to the amount or value exacted from any other individual or
classes of individuals, the power exercised is not that of taxa-
tion, but of eminent domain. A tax upon the persons or prop-
erty of A., B., and C. individually, whether designated by

name or in any other way, which is in excess of an equal
apportionment among the persons, or property of the class of
persons or kind of property subject to the taxation, is, to the
extent of such excess, the taking of private property for a pub-
lic use without compensation. The process is one of confisca-
tion, and not of taxation." *

So, the Supreme Court of Kentucky said, speaking through

Chief -Justice Robehtson : "An exact equalization of the bur-
den of taxation is unattainable and Utopian. But still there
are well-defined limits within which the practical equality of
the Constitution may be preserved, and which, therefore, should
be deemed unfavorable barriers to legislative power. Taxation
may not be universal, but it must be general and uniform.

Thus, i1if a capitation tax be laid, none of the class of persons
thus taxed can be constitutionally exempt upon any other

§23. 1 Loan Association V. Topeka, Wall. 655, 20 L. ed. 455; Lowell v.

20 Wall. 658, 20 L. ed. 455 ; Cheamey Boston, 111 Mass. 454, 15 Am.

V. Hooser, 9 B. Mon. 330; County 39; Cole v. LeGrange, 113 U. S. 1,

Rep.



of San Mateo v. Southern Pacific 28 L. ed. 896, 5 Sup. Ct. Kep. 416;

R. B. Co. 8 Sawy. 238, 13 Fed. 722; Parkerslurg v. Brovm, 106 U. S.

County of Santa Clara v. Southern 487, 27 L. ed. 238, 1 Sup. Ct. Rep.

Pac. R. R. Go. 9 Sawy. 165, 18 Fed. 442.

385 ; Lexington v. McQuillan's Heirs, 8 State v. Toijynship of Readington,
9 Dana, 513, 35 Am. Dec. 159; State 36 N. J. L. 66, 70; quoted with ap-

V. Township of Readington, 36 N. J. proval in County of San Mateo v.

L. 66, 70. Southern Pacific R. R. Go. 8 Sawy.

“"Loam Association v. Topeka, 20 238, 13 Fed. 722, 735.
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ground than that of public service ; and, if a tax be laid on land,
no appropriated land within the limits of the state can be con-
stitutionally exempted, unless the owner be entitled to such
immunity in consequence of public service. The legislature, in
the plenitude of its taxing power, cannot have constitutional
authority to exact from one citizen, or even one county, the
entire revenue for the whole commonwealth. Such an exaction,

by whatever name the legislature might choose to call it, would
not be a tax, but would be undoubtedly the taking of private
property for public use, and which could not be done consti-
tutionally without the consent of the owner or owners, or without
restitution of the value in money. The distinction between con-
stitutional taxation and the taxing of private property for public
use by the legislative will may not be defensible with perfect
precision. But we are clearly of the opinion, that whenever the
property of a citizen shall be taken from him by the sovereign
will, and appropriated, without his consent, to the benefit of
the public, the exaction should not be considered as a tax, un-
less similar contributions be made by that public itself, or shall
be exacted rather by the same public will from such constituent
members of the same community, generally, as own the same

kind of property. Taxation and representation go together, and
representative responsibility is one of the chief conservative
principles of our form of government. When taxes are levied,
therefore, they must be imposed on the public in whose name

and for whose benefit they are required, and to whom those who
impose them are responsible. And, although there may be a
discrimination in the subject of taxations, still persons in the
same class, and property of the same kind, must generally be
subjected alone to the common burden. This alone is taxation
according to our custom of constitutional taxation in Kentucky.
And this idea, fortified by the spirit of our Constitution, is,
in our judgment, confirmed by so much of the twelfth section

of the tenth article as declares, 'Nor shall any man's property
be taken or applied to public use without the consent of his rep-



resentatives, and without just compensation of his representa-
tives, and without Jjust compensation being previously made to
him.' The object of this great guaranty was to secure every
citizen against spoliation by a dominant faction or by a ra-
pacious public power, acting in obedience to the will of a con-
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stituent body for whose use his property may be taken, and from
whom a similar contribution is required. It intended that pub-

lic responsibility and the power of exaction for public use

should be, in some degree, commensurable, and, thewiore, it

should be understood as providing that the public shall not take
the property of any citizen for its own use without his consent or
an equivalent in money or in similar contributions by itself. If
this be not its practical effect, it is a mere hrutum fulmen, and
may always be evaded by exactions made in the false semblance

of taxation." *

In a later case the same court said, speaking through Chief-
Justice Maes hall:

"Conceding to the General Assembly a wide range of dis-

cretion as to the objects of taxation, the kind of property to be
made liable, and the extent of territory within which the local
tax may operate, it is argued, in the opinion referred to, that
there must be some limit to this legislative discretion; which,
in the absence of any other criterion, is held to consist in the
discrimination to be made between what may reasonably be

deemed a tax, for which a just compensation is provided in the
objects to which it is to be devoted, and that which is palpably
not a tax, but which, under the form of a tax, is the taking of
private property for public use, without just compensation. If
there be such a flagrant and palpable departure from equity, in
the burden imposed ; if it be imposed for the benefit of others, or
for purposes in which those objecting have no interest, and are,
therefore, not bound to contribute, it is no matter in what form
the power is exercised — whether in the unequal levy of the

tax, or in the regulation of the boundaries of the local govern-
ment, which results in subjecting the party unjustly to local
taxes, it must be regarded as coming within the prohibition of
the Constitution designed to protect private rights against
aggression, however made, and whether under the color of
recognized power or not."

"When such exaction is made without reference to common
ratio, it is not a tax, whatever else it may be termed; it is

* City of Lexington v. McQuillan's 6 Ghewney v. Hooser, 9 B. Mon.
Beirs, 9 Dana, 513, 517. 330, 338.
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rather a forced contribution, amounting, in fact, to simple
confiscation.”™ *

An exemption of a certain kind of property either directly

or by a law reducing the assessment was held void where the
state Constitution required that all taxes be "proportional and
reasonable." ' In Pennsylvania, a statute imposing a license
tax upon dealers in real estate transactions whose business was
$1,000 or more and exempting those whose business was less,

was held to be unconstitutional.* There, however, the State
constitution provided : "All laws exempting property from tax-
ation, other than the property above enumerated, shall be void."
In Hawaii, an income tax which exempted incomes of less than
$1,000 and taxed the whole amount of larger incomes was held

to be unconstitutional.' The court then said:

"The attributes of equality and uniformity inhere, however,

to some extent in the very idea of a tax." "The inhibition to tax
in any other way than that which accomplishes the result that
each member of society bears only his proportion or share of the
whole expense of government, does not differ essentially from

a provision that taxation shall be equal and uniform. Certain-

ly the taxing of A upon property of the same value as that of

B more than the tax laid upon B would be compelling A to pay

more than his 'proportion or share' and the taxation would not

be 'equal and uniform.' In the light of this reasoning to tax A
one per cent, of his entire annual income, if it exceeds the sum
of four thousand dollars, and to tax B on only two thousand
dollars of his income if the whole does not exceed four thousand
dollars, and to impose no tax at all upon C if his income be less
than two thousand dollars would be obliging A to pay more than
his 'proportion or share' of the tax, and such taxation would not
be 'equal and uniform.' To this it is replied that the legislature
has the power to exempt from taxation such subjects as it deems
proper. But by all the authorities the exemptions must be sup-
ported by public considerations and tend to promote the general
welfare. Of this character is the exemption from taxation long

6 Mr. Justice Field, in County of v. Clarh, 195 Pa. 634, 635, 57 L.R.A.
Santa Clara v. Southern Pacific R. 348, 86 Am. St. Rep. 694, 46 Atl.
Co. 9 Sawy. 165, 18 Fed. 585, 400. 286.

7 Indiabitants of Cheshire v. Coun- 9 Campbell v. Shaw, 11 Haw. Rep.
ty Commissioners, 118 Mass. 386. 112, 124.

« Commonwealth, Use of Titusville
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existing in this country to every taxpayer property to the value
of three hundred dollars, the obvious purpose being not to tax

at all those who are so poor as to possess property of only that
value or less. But the statute in question does not exempt from
taxation all incomes to the amount of two thousand dollars, but
imposes upon him who receives over $4,000 a year a tax of one

per cent, upon the whole amount, whereas the person whose in-
come is less than four thousand dollars pays only on the excess
of income over two thousand dollars. It is well settled that the
legislature has the power to classify objects of taxation, but

it is equally well settled that selections cannot be made out of a
class for taxation and others of the same class be exempted.

The effect of this section of the Act would be to place the burden
of this tax upon those whose annual incomes are over four thou-
sand dollars, and who constitute a minority of the community.

It is argued that the exemption of incomes of two thousand dol-
lars is reasonable and in furtherance of a public purpose, because
the sum of two thousand dollars is the average annual cost of
living of a family. This is a mere supposition and not to be
taken for granted as true in our community. But if it be once
conceded that exemptions so large as this can be made as a pub-
lic benefit then exemptions of a much larger amount can be made
which might place the whole burden upon the rich and if

pushed to an extreme be a confiscation and not the proportional
taxation authorized by the Constitution.”™ ~'' In accordance

with these views is the concurring opinion of Mr. Justice Field
in the Pollock case : "Exemptions from the operation of a tax
always create inequalities. Those not exempted must, in the

end, bear an additional burden or pay more than their share.

A law containing arbitrary exemptions can in no just sense be
termed uniform. In my judgment, Congress has rightfully no

power, at the expense of others, owning property of a like
character, to sustain private trading corporations, such as
building and loan associations, savings banks, and mutual life,
fire, marine, and accident insurance companies, formed under

the laws of the various States, which advance no national pur-
pose or public interest and exist solely for the pecuniary profit
of their members.

10 1lud.
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"Where property is exempt from taxation, the exemption, as

has been justly stated, must be supported by some consider-

ation that the public, and not private, interests will be advanced
by it. Private corporations and private enterprises cannot be
aided under the pretence that it is the exercise of the discretion
of the legislature to exempt them. Loan Association v. Topeka,

20 wWall. 655, 22 L. ed. 455 ; Parkersburg v. Brown, 106 U. S.

487, 27 L. ed. 238, 1 Sup. Ct. Eep. 442; Barbour v. Louisville
Board of Trade, 82 Ky. 645, 654, 655 ; Lexington v. McQuil-

lan's Heirs, 9 Dana, 513, 516, 517; and Sutton's Heirs v.
Louisville, 5 Dana, 28, 31.



"Cooley, in his treatise on Taxation (2d ed. 215), justly ob-
serves that: 'It is difBeult to conceive of a justifiable exemp-
tion law which should select single individuals or corporations,
or single articles of property, and, taking them out of the class
to which they belong, make them the subject of capricious leg-
islative favor. Such favoritism could make no pretense to
equality; it would lack the semblance of legitimate tax legis-
lation.'

"The income law under consideration is marked by discrim-

inating features which affect the whole law. It discriminates
between those who receive an income of four thousand dollars

and those who do not. It thus vitiates, in my judgment, by

this arbitrary discrimination, the whole legislation. Hamilton
says in one of his papers (the Continentalist), 'the genius of
liberty reprobates everything arbitrary or discretionary in tax-
ation. It exacts that every man, by a definite and general rule,
should know what proportion of his property the State demands ;
whatever liberty we may boast of in theory, it cannot exist in
fact while (arbitrary) assessments continue.' 1 Hamilton's

Works, ed. 1885, 270. The legislation, in the discrimination

it makes, is class legislation. Whenever a distinction is made

in the burdens a law imposes or in the benefits it confers on any
citizens by reason of their birth, or wealth, or religion, it is class
legislation, and leads inevitably to oppression and abuses, and to
genera] unrest and disturbance in society. It was hoped and be-
lieved that the great amendments to the Constitution which
followed the late civil war had rendered such legislation im-
possible for all future time. But the objectionable legislation
reappears in the act under consideration. It is the same in
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essential character as that of the English income statute of
1691, which taxed Protestants at a certain rate, Catholics, as a
class, at double the rate of Protestants, and Jews at another
and separate rate. Under wise and constitutional legislation
every citizen should contribute his proportion, however small
the sum, to the support of the government, and it is no kindness
to urge any of our citizens to escape from that obligation. If
he contributes the smallest mite of his earnings to that purpose
he will have a greater regard for the government and more
self-respect for himself feeling that though he is poor in fact,
he is not a pauper of his government. And it is to be hoped
that, whatever woes and embarrassments may betide our peo-

ple, they may never lose their manliness and self-respect. Those
qualities preserved, they will ultimately triumph over all re-
verses of fortune.

"There is nothing in the nature of the corporations or asso-
ciations exempted in the present act, or in their method of doing
business, which can be claimed to be of a public or benevolent
nature. They diifer in no essential characteristic in their busi-
ness from 'all other corporations, companies, or associations
doing business for profit in the United States.' Act of August



15, 1894, c. 349, § 32.

"A few words as to some of them, the extent of their capital
and business, and of the exceptions made to their taxation

"lst. As to mutual savings hanks. — Under income tax laws

prior to 1870, these institutions were specifically taxed. Under
the new law, certain institutions of this class are exempt, pro-
vided the shareholders do not participate in the profits, and in-
terest and dividends are only paid to the depositors. ISTo limit
is fixed to the property and income thus exempted — it may be
$100,000 or $100,000,000. One of the counsel engaged in this
case read to us during the argument from the report of the
Comptroller of the Currency, sent by the President to Con-

gress December 3, 1894, a statement to the effect that the total
number of mutual savings banks exempted was 646, and the

total number of stock savings banks was 378, and showed that
they did the same character of business and took in the money

of depositors for the purpose of making it bear interest, with
profit upon it in the same way; and yet the 646 are exempt
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and the 378 are taxed. He also showed that the total deposits
in savings banks were $1,748,000,000.

"2d. As to mutual insurance corporations. — These compan-

ies were taxed under previous income tax laws. They do busi-

ness somewhat differently from other companies ; but they con-
duct a strictly private business in which the public has no inter-
est, and have been often held not to be benevolent or chari-

table organizations.

"The sole condition for exempting them under the present law

is declared to be that they make loans to or divide their profits
among their members, or depositors or policy-holders. Every
corporation is carried on, however, for the benefit of its mem-
bers, whether stockholders, or depositors, or policy-holders. If

it is carried on for the benefit of its shareholders, every dollar of
income is taxed ; if it is carried on for the benefit of its policy-
holders or depositors, who are but another class of shareholders

it is wholly exempted. In the State of E”ew York the act exempts

the income from over $1,000,000,000 of property of these com-
panies. The leading mutual life insurance company has prop-

erty exceeding $204,000,000 in value, the income of which is

wholly exempted. The insertion of the exemption is stated by

counsel to have saved that institution fully $200,000 a year

over other insurance companies and associations, having simi-

lar property and carrying on the same business, simply because

such other companies or associations divide their profits among
their shareholders instead of their policyholders.

"3d. As to building and loan associations. — The property of
these institutions is exempted from taxation to the extent of
millions. They are in no sense benevolent or charitable insti-



tutions, and are conducted solely for the pecuniary profit of
their members. Their assets exceed the capital stock of the
national banks of the country. One, Dayton, Ohio, has a capital
of $10,000,000, and Pennsylvania has $65,000,000 invested in
these associations. The census report submitted to Congress

by the President, May 1, 1894, shows that their property in the
United States amounts to over $628,000,000. Why should

these institutions and their immense accumulations of property
be singled out for the special favor of Congress and be freed
from their just, equal, and proportionate share of taxation when
others engaged under different names, ;.n similar business, are
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subjected to taxation by this law ? The aggregate amount of the
savings to these associations, by reason of their exemption, is
over $600,000 a year. If this statement of the exemptions of
corporations under the law of Congress, taken from the careful'
ly prepared briefs of counsel and from reports to Congress, will
not satisfy parties interested in this case that the aot in ques-
tion disregards, in almost every line and provision, the rule of
unifoi-mity required by the Constitution, then 'neither will
they be persuaded, though one rose from the dead.' That there
shoiild be any question or any doubt on the subject surpasses

my comprehension. Take the case of mutual savings banks and
stock savings banks. They do the same character of business,

and in the same way use the money of depositors, loaning it at
interest for profit, yet 646 of them, under the law before us,
are exempt from taxation on their income and 378 are taxed

upon it. How the tax on the income of one kind of these banks
can be said to be laid upon any principle of uniformity, when the
other is exempt from all taxation, I repeat, surpasses my com-
prehension. . . . The inherent and fundamental nature

and character of a tax is that of a contribution to the support
of the government, levied upon the principle of equal and uni-
form apportionment among the persons taxed, and any other
exaction does not come within the legal definition of a tax.

"This inherent limitation upon the taxing power forbids the
imposition of taxes which are unequal in their operation upon
similar kinds of property, and necessarily strikes down the
gross and arbitrary distinctions in the income law as passed

by Congress. The law, as we have seen, distinguishes in the
taxation between corporations by exempting the property of

some of them from taxation and levying the tax on the property
of others when the corporations do not materially differ from
one another in the character of their business or in the protec-
tion required by the government. Trifiing differences in their
modes of business, but not in their results, are made the ground
and occasion of the greatest possible differences in the amount
of taxes levied upon their income, showing that the action of
the legislative power upon them has been arbitrary and capri-
cious and sometimes merely fanciful." *" The subsequent de-

11 Pollock V. Farmers' Loan, & 600, 39 L. ed. 759, 824-826, 15 Sup.



Trust Co. 157 U. S. 429, 595-599, Gt. Kep. 673.
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cision which sustained the corporation income tax of 1909
seems inconsistent with these positions.*'"

The Supreme Court of Wisconsin has held that an inheritance
tax was void that exempted estates of less than $10,000 in
value. '"

But taxes upon inheritances, State " and Federal," which

were progressive in their nature, imposing a larger percentage
upon inheritances of greater value, have been sustained, al-
though in one case there was an exemption of an estate worth

less than $20,000,** and in another there was on exemption of

an estate worth $10,000 or less.*® The Supreme Court then,
however, used the following significant language: "The re-

view which we have made exhibits the fact that taxes im-

posed with reference to the ability of the person upon whom

the burden is placed to bear the same have been levied from

the foundation of the government. So, also some authoritative
thinkers, and a number of economic writers, contend that a
progressive tax is more just and equal than a proportional one.
In the absence of constitutional limitation, the gquestion whether
it is or is not is legislative and not judicial. The grave conse-
quences which it is asserted must arise in the future if the right
to levy a progressive tax be recognized involves in its ultimate
aspect the mere assertion that free and representative govern-
ment is a failure, and that the grossest abuses of power are
foreshadowed unless the courts usurp a purely legislative func-
tion. If a case should ever arise, where an arbitrary and con-
fiscatory exaction is imposed bearing the guise of a progressive
or other form of tax, it will be time enough to consider whether
the judicial power can afi”ord a remedy by applying inherent

and fundamental principles for the protection of the individual,

ilo-Ilint V. stone Tracy Co. 220 1* KnowUon v. Moore, 178 U. S.
U. S. 108, 55 L. ed. 389. 41, 44 L. ed. 969, 20 Sup. Ct. Rep.

11 Black V. State, 113 Wis. 205, 747.

90 Am. St. Eep. 853, 89 N. W. 522. 15 Magoun v. Illinois Trust & Sav-
For note on classification of inherit- ings Bank, 170 U. S. 283, 285, 42
anees or gifts for purposes of sue- L. ed. 1037, 1039, 18 Sup. Ct. Rep.
cession tax, see 6 L.R.A.(N.S.) 732. 594.

13 Magoun v. TUinois Trust & Sav- 16 Knoielton v. Moore, 178 U. S.

ings Bank, 170 U. S. 283, 42 L. ed. 41, 61, 44 L. ed. 969, 977, 20 Sup.
1037, 18 Sup. Ct. Rep. 594; Naches Ct. Rep. 747.

V. State, 129 Wis. 190, 8 L.R.A.

(N.S.) 121, 108 N. W. 627, 9 Ann.

Cas. 711.

Foster Income Tax. — 6.
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even thougli there be no express authority in the Constitutioni
to do so." "

The Supreme Court of Wisconsin moreover held an income

tax to be valid which exempted an income of $800 of a "wife, of
$1,200 of a husband and wife, of $200 of each child under
eighteen, and of $200 of each additional person legally and
wholly dependent upon the taxpayer for support; giving, how-
ever, no exemption to non-residents, nor to firms, corporations
or joint stock companies. This was a progressive tax of one

per cent, upon the first thousand, steadily increasing with each
$1,000 until it reaches the aggregate of six per cent on any

sum exceeding $2,000. The Court said : "It is said under this
head that the allowance of exemptions to individuals and the
denial of them to partnerships is unjust discrimination. The
question depends, of course, upon whether there is any valid
ground for classification. Is there such a substantial difference
between the classes as to reasonably suggest or call for the pro-
priety of different treatment ? We are clearly of opinion that
this question must be answered in the affirmative. A partner-
ship ordinarily has certain distinct and well known advantages
in the transaction of business over the individual, arising from
the fact that it allows a combination of capital, brains, industry,
and thus makes it possible to accomplish many things which an
individual in the same business cannot accomplish. Further

than this, however, there is another consideration. If the part-
ner have individual income from other sources than the partner-
ship business (as many do), his exemptions will be allowed to
him out of the individual income, and thus, if he were also al-
lowed exemptions from the partnership income, he would be al-
lowed double exemptions. Altogether there seems to be ample
reason for the classification. The exemptions themselves do not
seem to be seriously attacked, nor do we see any reason they
should be. The most striking exemption is that of life in-
surance to the amount of $10,000 in favor of one legally de-
pendent on the deceased, but while this is somewhat large we
cannot say that it is unreasonable, nor that there is not ample
ground for classifying legally dependent persons, and extend-

17 Knowlton v. Moore, 178 U. S. 41, 109, 110, 44 L. ed. 969, 906, 997,
20 Sup. Ct. Rep. 747.
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ing an exemption to them -which is denied to others." Ob-*

jection is also made to the provision that the income of a wife-
living -with her husband shall be added to the income of the-
husband, and the income of each child under eighteen years of
age living -with its parent or parents shall be added to that of
the parent or parents. This is another case of classification,,



and it is only justifiable in case there is some substantial dif-
ference of situation -which suggests the advisability of difference-
of treatment. We think there clearly is such a difference, in
this, that experience has demonstrated that otherwise there -will-
be many opportunities for fraud and evasion of the la-w, which

the close relationship of husband and wife or parent and child!
makes possible, if not easy. The temptation to make colorable'
shifts and transfers of property in order to secure double or'
even triple exemptions, 1if there were not some provision of this;
kind in the law, would unquestionably be very great. There

is no such temptation or opportunity in the case of the single
man, or the man and wife who are living separately." "®

The Supreme Court has sustained the provision of a State
constitution which provided for the forfeiture of tracts of one-
thousand acres or more for failure of the owner to place the
same upon the land books for taxation, while exempting from

such forfeiture tracts with an acreage of less than one thousand
acres ; '"' and a State tax upon the property of telephone com-
panies which exempted those whose gross receipts did not ex-
ceed $500.7"

It is true that the courts recognize the validity of some ex-
emptions from taxation. Property which is considered to be
used in a way beneficial to the community, such as the prop-
erty of religious or charitable corporations, may be exempted
from taxation. So, persons whose means are insufficient to en-
able them to contribute to the expense of the support of the
government may also be exempted.”” It may well be claimed,
however, that the limit of this exemption, although largely

18 Income Tax Cases, 148 Wis. 456, 21 Citizens' Telephone Co. v. Ful-
fi1l, 512, 134 N. W. 673, 135 N. ler, 229 U. S. 322, 57 L. ed. — , 33
W. 164, Ann. Cas. 1913 A, 1147. Sup. Ct. Rep. 833.

19 1ud. 88 City of New Orleans v. Fowrchtt,

20 Kimg v. Mullins, 171 U. S. 404, 30 La. Ann. 910.
435, 43 L. ed. 214, 226, 18 Sup. Ct.

Rep. 925.
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within the discretion of the Legislature, cannot be so abso-
lutely.

"Absolute equality and uniformity may not be attainable

in practice, but an approximation to them is possible, and any

plain departure from the rule will defeat the tax." *' Suppose

that Congress should enact a law imposing an income tax upon

a single individual, selecting for that purpose the richest man
in the United States, or some other. In either case, the courts
would undoubtedly hold the attempted imposition not a tax, but

a confiscation, and consequently invalid.”*



Is there any difference in principle between such a law and

one which should exempt from liability all persons having less
than a specified income, which income was possessed by but

one individual in the United States ? If such an act would

be concededly unconstitutional, upon what distinction rests

the validity of a tax law which exempts all individuals having
less than a specified income, and includes in the exemption many
who are amply able to contribute to the support of the govern-
ment, so that it is clearly the intention of the law-maker to leg-
islate against specified classes of the community, and to im-
pose upon them more than their fair share of the burden of
supporting the government?

If an act is constitutional which exempts all whose annual
income 1is less than $4,000, and taxes those whose income is
.greater, why might not Congress exempt those with the greater
income and confine the tax to those with an annual income less
tthan $4,000 ? The danger of such legislation is not chimer-
ical, for on the statute books of Arkansas may be found an
exemption of those manufacturers and miners whose monthly
income exceeds a specified sum.”°

The questions here suggested are interesting and important,
but the writer expresses no opinion as to their ultimate an-
swers.”*

SS Mr. Justice Field in County of supra, cited with approval in County
San Mateo v. Southern Pacific R. of San Mateo v. Southern Pacific R.
R. Co. 8 Sawy. 238, 13 Fed. 722, R. Co. 8 Sawy. 238, 13 Fed. 722,

734. See, also. Worth v. Wilming- 734; County of Santa Clara v. South-
ton R. R. Co. 89 N. C. 291, 45 Am. ern Pacific R. Go. 9 Sawy. 165, 13
Kep. 679 ; Marion R. R. Co. v. Cham- Fed. 385, 400.

plain, 37 Kan. 682, 16 Pac. 222. 25 Arkansas Acts of 1871; Cooley

n* Lexington v. McQuillan's Beirs, on Taxation, 2d Ed. 171.

Bfl Dana, 513, 35 Am. Dec. 159, quoted 26 In Massachusetts a succession
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§ 24. Alleged unconstitutionality of the discrimination

against corporations. The act may be further attacked from

a similar point of view, because it discriminates against corpo-
rations, joint stock companies and associations by taxing all
their profits without that deduction of $3,000 which is allowed
in the case of individuals. Mr. Justice Field and Judge Saw-—
yer, in the San Mateo Tax Case, hold the provision of the Cali-
fornia Constitution which provided that in estimating their
property for the purpose of taxation, railroad and other quasi-
public corporations should not be entitled to a deduction of the
amount of mortgages, although such deductions were allowed to
individuals, to be unconstitutional as an infringement of the
Fourteenth Amendment to the Federal Constitution.” Mr.

Justice Field said, speaking of the Fourteenth Amendment



"The concluding clause of its first section was designed to
cover all cases of possible discrimination and partial legis-
lation against any class, in ordaining that no state shall deny
any person within its jurisdiction the equal protection of the
laws. Equality of protection is thus made the constitutional
right of every person; and this equality of protection implies
not only that the same legal remedies shall be afforded to him
for the prevention or redress of wrongs and the enforcement of
rights, but also that he shall be subjected to no greater burdens
or charges than such as are equally imposed upon similar prop-
erty of others, similarly situated, and thus made to bear an
unequal share of the public burdens. Property may indeed be
classified, and different kinds be subject to different rates.
Keal property may be taxed at one rate and personal property

at another. Property in particular places may be taxed for

tax, which exempted successions of $1,000 income was constitutional be-
$10,000 or less, was held constitu- cause there was no proof that such
tional. Minot v. Winthrop, 162 exemption was in fact allowed. "True
Mass. 113, 26 L.R.A. 259, 38 N. E. there was a law of the state au-
512. See, however, the strong dis- thorizing and directing such exemp-
senting opinion of Judge Lathrop. tion, but non constat that the city
In Louisiana an exemption of per- did so, especially if the doing so

sonal property worth $500 was held would be unconstitutional."
not to be a violation of the require- § 24. 1 County of San Mateo v.

ment of uniformity under the State Southern Pacific R. R. Go. 7 Sawy.
Constitution. City of New Orleans 517, 13 Fed. 145; County of Santa
V. Fourchy, 30 La. Ann. 910 (1878), Clara v. Southern Pacific R. R. Co.

Spencer, J. The court avoided the 9 Sawy. 165, 18 Fed. 385.
question whether an exemption of
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local purposes, while property situated elsewhere is exempt.
Licenses may also vary in amount, according to the calling or
business for which they are exacted. But arbitrary distinctions
not arising from real differences in the character or situation

of the property, or which do not operate alike upon all property
of the same kind similarly situated, are forbidden by the amend-
ment. Equality in the imposition of burdens is the constitu-
tional rule as applied to the property of individuals, where it is
subject to taxation at all ; and this imports that a uniform mode
shall be followed in the estimate of its wvalue, and that the con-



tribution exacted shall be in some uniform proportion to such
value prescribed, according to the nature or position of the
property. All state action, constitutional or legislative, im-
pinging upon the enforcement of this rule, must give way before
it.ll

"The Fourteenth Amendment of the Constitution, in declar-

ing that no statute shall deny to any person within its juris-
diction the equal protection of the laws, creates a limitation up-
on the exercise of all the powers of the state which can touch
the individual or his property, including among them that of
taxation. Whatever the state may do, it cannot deprive any

one within its jurisdiction of the equal protection of the laws.
And by equal protection of the laws is meant equal security

imder them to every one on similar terms, in his life, his lib-
erty, his property, and in the pursuit of happiness. It implies
not only accessibility by him, on the same terms with others,

to the courts of the country for security of his person and prop-
erty, the prevention and redress of wrongs, and the enforce-

ment of contracts, but also an exemption from any greater bur-
dens or charges than such as are equally imposed upon all others
under like circumstances.

"Unequal exactions in every form, or under any pretence,

are absolutely forbidden; and, of course, unequal taxation, for
it is in that form that offensive burdens are usually laid. It is
not possible to conceive of equal protection under any system

of laws, where arbitrary and unequal taxation is permissible;
where different persons may be taxed on their property of the

3 County of San Mateo v. Southei-n Paoifio R. R. Co. 7 Sawy. 517,
Fed. 145, at pp. 150, 151.
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same kind, similarly situated, at different rates; where, for in-
stance, one may be taxed at one per cent, on the value of his
property, another at two or five per cent, or where one may be
thus taxed according to his color, because he is white, or black,
or brown, or yellow, or according to any other rule than that of
a fixed rate proportionate to the value of his property.' As the
foundation of all just and equal taxation is the assessment of
the property taxed, that is, the ascertainment of its wvalue, in
order that the tax may be estimated according to some ratio

to the value, uniformity of taxation necessarily requires uni-
formity in the mode of assessment, as well as in the rate of
taxation, or, to quote the language of the Supreme Court of

Ohio expressing the same thought: 'Uniformity in taxing im-
plies equality in the burden of taxation, and this equality of
burden cannot exist without uniformity in the mode of assess-
ment as well as in the rate of taxation.' (Exchange Bank of
Columbus V. Hines, 3 Ohio St. Kep. 1.)" *

In a later case the Supreme Court of the United States said,
speaking through the same Justice

13



"The amendment does not prevent the classification of prop-

erty for taxation, subjecting one kind of property to one rate of
taxation, and another kind of property to a different rate —
distinguishing between franchises, licenses, and privileges, and
visible and tangible property, and between real and personal
property, l1%or does the amendment prohibit special legisla-

tion. Indeed, the greater part of all legislation is special,
either in the extent to which it operates, or the objects sought
to be obtained by it. And when such legislation applies to
artificial bodies, it is not open to objection if all such bodies
are treated alike under similar circumstances and conditions,

in respect to the privileges conferred upon them and the lia-
bilities to which they are subjected." ®

The Eevised Statutes provide that "All persons within the
jurisdiction of the United States shall have the same right in
every state and territory to make and enforce contracts, to

3 County of San Mateo v. Southern 6 Home Insurance Co. v. Neio York
Pacific Rmlroad Company, 8 Sawy. State, 134 U. S. 594-606, 33 L. ed.
238, 13 Fed. 722, at page 733. 1025-1029, 10 Sup. Ct. Eep. 593.

* County of Sam Mateo v. Southern
Pacific B. R. Go. 8 Sawy. 238, 13
Fed. 722, at page 733.
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sue, be parties, give evidence, and to the full and equal benefit
of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject

to like punishment, pains, penalties, taxes, licenses, and exac-
tions of every kind, and to no other." *

In sustaining the Wisconsin income tax, the Supreme Court
of that state said:

"Much complaint is made of that part of sec. 10STm' — 6

which provides a different rate of taxation for the income of
corporations from the rate prescribed for individuals, and this
also is said to be unjust discrimination. Again the question

is whether there be substantial difference of situation between
individuals and corporations which suggest and justify this
difference in treatment, and again it seems that the answer

must be Yes. The corporation is an artificial creation of the
state endowed with franchises and privileges of many kinds

which the individual has not. It might be said with truth that
the clause could be justified on the ground that it is an amend-
ment to every corporate charter, which the legislature has the
undoubted right to make, but it is not necessary to rely on that
proposition. The corporate privileges, which are exclusively
held by corporations, and the real differences between the situ-
ation of a corporation and an individual, among which may be
mentioned the fact that the corporation never is obliged to pay



an inheritance tax, plainly justify a difference of treatment in
the levying of the income tax. Were the income tax a tax upon
property, there could be no difference in rate, for taxation of
property must still be on a uniform rule, but, as has been here-
tofore noted, it is not a tax upon property within the meaning of
our constitution." '

Neither the Fourteenth Amendment nor any part of the

Eevised Statutes are, of course, directly binding upon Con-
gress. They may, however, perhaps be considered as some evi-
dence of the opinions of the American people upon those limits

to legislative powers which are said to be necessarily implied in
all constitutional governments irrespective of the express pro-
visions of a written Constitution.*

6 U. S. Rev. Stat. § 1977, U. S. 8 Loom Association v. Topeia, 20
Comp. Stat. 1901, p. 1259. Wall. 658, 22 L. ed. 459.

"! Income Tax Cases, 148 Wis. 450,
134 N. W. 673, 135 N. W. Ib4.
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§ 25. Constitutional objection to the deduction of the

tax at the source. So much of the statute as provides that
debtors shall in certain cases deduct and pay the tax at the
source has been attacked as unconstitutional. The objection
seems to have been iirst suggested by Mr. Albert H. Walker”®

of the New York bar.” It has since been raised in the different
suits brought to obtain a decision setting aside the statute as
unconstitutional. It is well settled that Congress has the power
to enact that a tax due from one person shall be paid by an-
other.* This is the usual method adopted by the States for

the taxation of the shares of national banks.” The Supreme

Court has sustained the power of the State to compel safe de-
posit companies to assist in the collection of an inheritance-
tax.* It would seem, however, that such a provision, if it im-
posed an excessive and unreasonable burden upon the party
required to deduct and pay the tax at its source, might be de-
clared to be invalid as taking his property without due process-
of law. Under the Treasury Regulations as originally promul-
gated, an expense was entailed upon those compelled to de-

duct and pay which was out of all proportion to the

amount collected. Many banlis and trust companies were

obliged to employ new staffs of clerks for the sole pur-

pose of attending to such matters. In one or two in-

stitutions this is said to have cost as much as $25,000>

during the first year.® In most cases, it might be argued that.
the benefits from the use of the sums retained during the in-
terval before the tax is paid was a sufficient indemnity. In
many instances the consequent expense was much greater than

the taxes which were thus collected. Whether such a dispropor-
tionate expense is a necessary result of the tax or can be obviated
by other Treasury Eegulations, is a matter which will receive-
consideration when the validity of these parts of the statute is



argued in the courts.

§ 25. 1 Income Tax Law, Ana- S First Nat. Bank v. Kentucky 9-

lyzed and Clarified by Albert H. Wall. 353, 363, 39 L. ed. 701, 704.
Walker, p. 26. * National Safe Deposit Go. v.

2 First Nat. Bank v. Kentucky, 9 Stead, 232 U. S. 58, 58 L. ed. 504
Wall. 353, 363, 19 L. ed. 701, 704; Sup. Ct. Rep. 2009.

National Safe Deposit Co. v. Stead, B N. Y. Times, Jan'y. 25 1914
232 U. S. 58, 58 L. ed. 504, 34 Sup.
Ct. Rep. 2009.
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§ 26. Constitutional objections to extra-territorial tax-

ation. Tlie act provides for the levy of the income tax, "upon
the entire net income arising or accruing from all sources in the
preceding calendar year to every citizen of the United States,
whether residing at home or abroad, and to every person resid-
ing in the United States though not a citizen thereof * * *

and a like tax shall be assessed, levied, collected, and paid annu-
ally upon the entire net income from all property owned

and of every business, trade, or profession carried on in

the United States by persons residing elsewhere." ~ It may

be claimed that so much of this tax as affects non-resi-

dents is invalid as extra-territorial taxation.” This claim, how-
ever, seems to be without support. There are dicta of the Su-
preme Court of United States, which have been claimed to sup-
port the doctrine that the States have no power of extra-terri-
torial taxation.” A critical examination of these cases, however,
will show that the acts in question were held void, because in
Hone case, the statute, passed subsequent to an indebtedness by a
domestic corporation to a citizen of another State, authorized
the corporation to deduct from the interest which he promised to
pay to such creditor the amount of the tax paid to the State, and
thus impaired the obligation of its contract ; * and in another
because the tax discriminated against citizens of other States ; *
and in a third because it was held to be an unreasonable regu-
lation of the right to maintain a railroad in the taxing State to
eoblige a foreign railroad company to collect a tax out of the
interest due at its home office without the State to residents of
such State, and to be, moreover, an impairment by the State of
the obligation of its contract by which it first admitted the for-
eign railroad.® The Supreme Court has held that a State may
Bcompel one of its own citizens to pay a tax upon personal prop-
erty, such as mortgages executed and secured by a lien in an-
other State,'' and upon the bonds of another "State exempted by

§ 26. 1 Act of Oct. 3, 1913, sub- 4 State Tax on Foreign-held Bonds,

“section A, subd. 1. 15 Wall. 300, 21 L. ed. 179.

34



2 State Tax on Foreign-held-Bonds, s Ward v. Maryland, 12 Wall. 421,
15 Wall. 300, 21 L. ed. 179; Ward 428, 20 L. ed. 449, 452.

T. Maryland, 12 Wall. 418, 428, 20 «N. Y. L. E. & W. R. R. Go. v.

L. ed. 449, 452. Pennsylvania, 153 U. S. 628, 38 L.

8 ST. y. L. E. & W. R. R. Co. V. ed. 846, 14 Sup. Ct. Rep. 952.
JPermsylvania, 153 U. S. 628, 38 L. "J Eirkland v. Hotchkiss, 100 U.

Bed. 846, 14 Sup. Ct. Rep. 952. S. 491, 25 L. ed. 558.
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the latter from taxation.' Whatever may be the limitations
upon the power of the States in this respect, the taxing power
of the United States is not thus limited.

Congress may tax all persons within the United States and

all property within the United States, whether owned by resi-
dents or non-residents, including debts due by residents of the
United States to non-resident aliens, which may be collected
from the debtor under a statute authorizing him to deduct the
amount of the tax from the sum due his debtor.” This last power
is not possessed by the several States.'"'

8 Bona/parte v. Appeal Tax Court the Supreme Court unanimously, in
*of Baltimore, 104 U. S. 592, 26 L. an opinion delivered by Mr. Justice
ed. 845. Miller, sustained the taxation on

9 In this statement the writer has the following grounds : "The tax,
followed the opinion of Mr. Justice in our opinion, is essentially an
Bradley, with whiom Mr. Justice excise on the business of the class
Harlan concurred, in United States of corporations mentioned in the

V. Erie Railway Company, 106 U. statute. The section is a part of the

S. 327, Appendix, pp. 703-705, 27 system of taxing incomes,- earnings,

L. ed. 151, 153, 154, 1 Sup. Ct. Eep. and profits adopted during the late
223, since he considers the reason- war, and abandoned as soon after

ing, on which the opinions of the that war was ended as it could be

court in that case and Railroad Com- done safely. The corporations men-
jpany v. Collector, 100 U. S. 595, 25 tioned in this section are those en-
L. ed. 647, are based, inconsistent gaged in furnishing road-ways and
with the case, holding that states water-ways for the transportation of
have no power to impose such tax- persons and property, and the mani-
ation. The question at bar was the fest purpose of the law was to levy
construction of that section of the the tax on the net earnings of such
Income Tax {§ 122 of the Act companies. How were these 'earn-

of June 30, 1864, Chapter 173, as ings, profits, incomes or gains' to
amended by the Act of July 13, 1866, be most certainly ascertained? In
Ch. 184 ) , which taxes railroad and every well-conducted corporation of
other transportation companies upon this character these profits were dis-
dividends and interest for money posed of in one of four methods;



loaned on the security of bonds or namely, distributed to its stock-
other evidences of interest to the holders as dividends, used in the con-
amount of five per cent, and author- struction of its roads or canals, paid
ized such corporations to deduct and out for interest on its funded debts,
"Withhold from all payments on the or carried to a reserve or other fund
.account of any interest, or coupons, remaining in its hands. Looking to
Bor dividends due and payable as these modes of distribution as the
aforesaid, the state tax, providing surest evidence of the earnings which
that the payment of the tax "should Congress intended to tax, and as less
discharge said company from that liable to evasion than any other, the
amount of dividend, or interest, or tax is imposed upon all of them,
coupon on the bonds, or other evi- The books and records of the com-
dence of their indebtedness so held pany are thus made evidence of the

by any person or party whatever; profits they have made, and the cor-
except where said companies may poration itself is made responsible

have contracted otherwise.”" In Rail- for the payment of the tax. Mani-
road Company v. Collector, 100 U. festly such a mode of ascertaining

S. 595, 598-599, 25 L. ed. 647, 648, the net earnings of the company
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would not be complete unless the

sums paid as interest on their bond-
ed debts were taKen into the account.
Of course it was competent tor Con-
gress 10 tax only tne earnings afier
aeducung this interest paid on tiieir
debt, or to treat the sum so paid as
part of tue net earnings, ana paid
out of them as dividends were. It
adopted tue latter policy. It re-
sults from this course of observa-
tion tliat the tax was not laid on the
bondholder wuo received tiie interest,
but on tiie earnings ol tlie corpora-
tion which paid tue interest, it is
very true tliat the act went fuither,
and declared that, except wlien tne
company had contracted otherwise,

it. might deduct this tax from the
amount due tne bondholders. And

where the bonduolder was subject to
congressional legislation, by reason
of citizenship, residence, or sitv” of
the property taxed, it was within



the lawiul power of Congress so to
do. Wliether, as a question of inter-
national law, this declaration would
relieve tlie corporation from the
obligation to pay its foreign bond-
holders the full sum for which it
contracted, we need not discuss; for
this court, on all such subjects, is
bound by the legislative and political
departments of its own government.
The tax is laid by Congress on the
net earnings, which are the results
of the business of the corporation,
on which Congress has clearly a

right to lay it; and being lawfully
assessed and paid, it cannot be re-
covered back by reason of any in-
efficiency or ethical objection to the
remedy over against the bondholder."
In this case, which involved but a
small amount, there was no dissent.
In a subsequent case of United

States V. Brie Railway Co. 106 U.

S. 327, 330, 27 L. ed. 151, 153, 1
Sup. Ct. Rep. 223, which involved

a large amount, a majority of the
court based their decision on the au-
thority of the former case without
further reasoning. Mr. Justice Field,
who had concurred in the former
judgment, in a strong dissenting
opinion demonstrated that the tax

was in effect upon the bondholders
and not upon the corporation; and
argued that "There are limitations
upon the powers of all governments,

without any express designation of
them in their organic law; limita-
tions which inhere in tlieir very
nature and structure, and this is one
of them, — that no rightful authority
can be exercised by them over alien
subjects, or citizens resident abroad,
or over their property there situ-
ated." The concurring opinion of

Mr. Justice Bradley, with whom Mr.
Justice Harlan agreed, is contained

in the Appendix of that volume at

pp. 703-705, 27 L. ed. 153, 154, 1 Sup.
Ct. Rep. 223, which is as follows: "I
concur in the judgment of the court

in this case, but not for the reasons”®
given in Railroad Company v. Col-
lector, 100 U. S. 595, 23 L. ed. 647.



I concurred in the judgment in that
case, as in this, on grounds essen-
tially different from those given by
the court. I always regarded the'
tax which, by the one hundred and
twenty-second section of the Internal
Revenue Act of 1864, was laid upon
the interest payable on the bonds-
and upon the dividends declared on.
the stock of railroad and other cor-
porations, as a tax on the incomes-
pro tanto of the holders of such
bonds and stock. Stoclcdale v. Jn-
surance Companies, 20 Wall. 323,
333, 22 L. ed. 348, 351; liwilfoad
Company v. Rose, 95 U. S. 78, 24 L.
ed. 376. The interest payable on
bonds was not a tax upon the com-
panies in respect of a debt owed by
them, nor upon the property repre-
sented thereby. The property ob-
tained by the proceeds of the loans
represented by the bonds was taxable
( if not taxed ) in another form, and
consisted of the railroad tracks or
canal, and other specific property of
the companies respectively. If taxed
directly, it was indirectly by means
of the duty of two and a half per
cent, which was laid on their gross
earnings. The tax laid upon their
bonds was intended to affect the
owners of them; and whilst the com-
panies were directed to pay it, they
were authorized to retain the amount
from the instalments due to the
bondholders, whether citizens or
aliens. The objection that Congress
had no power to tax non-resident
aliens is met by the fact that the
tax was not assessed against them
personally, but against the rem, the
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Congress has the power to compel a resident of the United
States to pay a tax upon property owned by him which is situ-
ated in a foreign country and upon which he pays taxes there."



§ 27. Constitutionality of Federal tax upon state offi-
cers, employees, and contractors, State or municipal bonds

credit, the debt due to them. Con-
gress has the right to tax all prop-
erty within tlie jurisdiction of the
United States, with certain excep-
tions not necessary to be noted. In
this case, the money due to non-resi-
dent bondholders was in the United
States, — in tli«.. hands of the com-
pany, — before it could be transmitted
to London, or other place where the
bondholders resided. Whilst here,

it was liable to taxation. Congress,
by the internal revenue law, by way
of tax, stopped a part of the money
before its transmission, namely, five
per cent, of it. Plausible grounds
for levying such a tax might be as-
signed. It might be said that the
creditor is protected by our laws in
the enjoyment of the debt; that the
whole machinery of our courts and

the physical power of the govern-
ment are placed at his disposal for
its security and collection.

"Whether taxation thus imposed

would be respected by foreign gov-
ernments if the creditor could bring
before their courts the debtor com-
pany or its property, does not con-
cern us in considering the question
now presented. There is nothing in
the Constitution which authorizes
this court, or any other court, to
disaffirm the power of Congress to
lay the tax. Congress is its own
judge of the propriety or expediency
of laying it.

"Indeed, so far as the nower of
Congress 1s concerned, regarded in
reference to any power the courts
have to limit or restrain it. I see no
reason why Congress may not lay

a tax upon any property on which

the government can lay its hands,
whether within or without the juris-
diction of the United States. If, in
imitation of the dues levied by Den-
mark upon vessels passing through
the Cattegat Sound, Congress should
levy a duty upon all vessels passing



through the strait of Florida, I do
not know of any power which the
courts possess to prevent it. It
might create complications with for-
eign governments, it is true, and
involve the country in war; but Con-
gress has the power, if it chooses to
take the responsibility, of creating,
or giving occasion to such complica-
tions. The responsibility rests upon
it alone.

"So if, in taxing money due from

the citizens of the United States

to foreign citizens, any complica-
tions arise with the governments to
which the latter are subject, Con-
gress alone has the responsibility,
and is the only department of our
government which has a right to

take such a responsibility. In State
Tax on Foreign-held Bonds, 15 Wall.
300, 21 L. ed. 179, the state legis-
lature had laid a tax on the interest
payable upon the bonds of all cor-
porations doing business in the
state; and authorized the companies
to retain the amount out of the in-
terest payable to the bondholders
without regard to their residence or
nationality. I concurred in the judg-
ment rendered in that case on the
ground that the state, in passing
such a law, applicable to pre-existing
contracts, exceeded its just powers
under our form of government, and
that the law, in its effect upon non-
resident bondholders, impaired the
obligation of the contract.

"Considering, therefore, that if
Congress chooses to take the respon-
sibility of levying such a, tax as

the one in question, the courts have
no power to control its action, or to
give any relief to parties aftected by
it, I concur in the judgment of re-
versal."

10 State Tax on Foreign-held Bonds,
15 Wall. 300, 21 L. ed. 179.

11 Kirhland v. Botchkiss, 100 U. S.
491, 25 L. ed. 558.
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and State corporations. Whether the Sixteenth Amendment
authorizes the taxation of incomes from state and municipal
bonds is a disputed question. In a special message to the leg-
islature of the State of ISTew York on January 25th, 1910%
Governor Hughes (now a justice of the Supreme Court) said:

"I am in favor of conferring upon the Federal government the
power to lay and collect an income tax without apportionment
among the States according to the population. I believe that
this power should be held by the Federal government so as to
properly equip it with the means of meeting national exigencies.

"But the power to tax incomes should not be granted in such
terms as to subject to Federal taxation the incomes derived from
bonds issued by the State itself or those issued by municipal
governments organized under the State's authority.

"To place the borrowing capacity of the State and of its gov-
ernmental agencies at the mercy of the Federal taxing power
would be an impairment of the essential rights of the State
which as its officers we are bound to defend.

"You are called upon to deal with a specific proposal to

amend the Constitution, and your action must necessarily be
determined not by a general consideration of the propriety of a
just Federal income tax, or of giving to the Federal govern-

ment the power to lay such a tax, but whether or not the particu-
lar proposal is of such a character as to warrant your assent.

"This proposal is that the Federal government shall have

the power to lay and collect taxes on incomes from whatever
source derived. The comprehensive words 'from whatever

source derived' if taken in their natural sense, would include
not only incomes from ordinary real or personal property but
also incomes derived from State and municipal securities.

"In order that a market may be provided for State bonds

and for municipal bonds, and that these means may be afforded

for State and local administration, such securities from time

to time are excepted from taxation. In this way lower rates of
interest are paid than otherwise would be possible. To permit
such securities to be the subject of Federal taxation is to place
such limitations upon the borrowing power of the State as to

make the performance of the functions of local government a
matter of Federal grace.

"It is certainly significant that the words from whatever

§ 27] TAX trPON STATE OFFICERS, EEVENUE, ETC. 79

source derived have been introduced into the proposed amend-



ment as if it were the intention to make it impossible for the
claim to be urged that the income from any property, even

though it consist of the bonds of the State or of a municipality
organized by it will be removed from the reach of the taxing
power of the Federal government.

"We cannot suppose that Congress will not seek to tax in-

comes derived from securities issued by the State and its mu-
nicipalities. It has repeatedly endeavored to lay such taxes,
and its efforts have been defeated only by implied constitutional
restriction, which this amendment threatens to destroy. While
we may desire that the Federal government may be equipped

with all necessary national powers in order that it may perform
its national function, we must be equally solicitous to secure
the essential bases of State government. I, therefore, deem it
my duty, as governor of the State, to recommend that this pro-
posed amendment should not be ratified." '

The contrary opinion was expressed by Governor Fort in
his message to the ISTew Jersey Legislature on February Yth,
1910:

"As to the claim that the Federal government might injure
the States as such by taxing State bonds under an income tax,
there are two satisfactory answers.

"First. Congress 1s representative of the States and elected
by the citizens and the remedy is in the hands of the people of
the States.

"Second. ~Eo Congress could be elected that would lay any
tax with the view of destroying the power or integrity of the
States.

"I am not inclined to accept the statement that the Supreme
Court of the United States might construe the words 'from
whatever source derived' as found in the pending amendment as
justifying the taxing of the securities of any other taxing pow-
er. There is no express provision in the Federal Constitution
prohibiting the Congress from imposing an income tax upon the
securities of a State. Yet in the Pollock Case the Court held,
speaking through Chief Justice Fuller, as follows: 'As the
states cannot tax the powers, the operations or the property of

§ 27. 1 state Papers of Governor Hughes, 1910.
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the United States, so it has been held that the United States has
no power under the Constitution to tax either the instrumentali-
ties or the property of a State. A municipal corporation is the
representative of the State and one of the instrumentalities of
the State government. It was long ago determined that the
property and revenues of municipal corporations are not sub-
jects of Federal taxation.' The Supreme Court of the United



States has up to this time been the sure reliance not only of
the nation, but of the States. The future may be safely rested
there. The inability to impose an income tax if the necessi-
ties of government require it, would amount to a national ca-
lamity." !

And by Senator Root in a letter to a member of the Senate

"My Dear Senator: Since our conversation, last month, I

have given much consideration to the scope and effect of the
proposed Income Tax amendment to the Constitution of the
United States.

Much as I respect the opinion of the governor of the

State, I cannot agree with the view expressed in his special
message of January 5th, and as I advocated in the Senate the
resolution to submit the proposed amendment, it seems appro-
priate that I should state my view of its effects.

"The proposed amendment is in these words: 'Article 16.

The Congress shall have power to lay and collect taxes on in-
comes from whatever source derived without apportionment
among the several States and without regard to any census or
enumeration.'

"The objection made to the amendment is that this will confer
upon the national government the power to tax incomes derived,
from bonds issued by the States or under the authority of the
States, and will place the borrowing capacity of the State and
its government agencies at the mercy of the Federal taxing
power.

"I do not find in the amendment any such meaning or effect.

I do not consider that the amendment in any degree whatever

will enlarge the taxing power of the National government or

will have any effect except to relieve the exercise of that taxing
power from the requirement that the tax shall be apportioned

8 N. Y. World, February 8th, 1910. 3 N. Y. World, March, 1st, 1910.
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among the several States. The effect of the amendment will be,
in my view, the same as if it said 'The United States may lay a
tax on incomes without apportioning the tax, and this shall be
applicable whatever the source of the income' subjected to the
tax;' leaving the question, What incomes are subject to nation-
al taxation ? to be determined by the same principles and rules
which are now applicable to the determination of that ques-
tion.

"If we were to construe the proposed amendment only by a

critical examination of its words, the view upon which the
objection is based would be reached by practically cutting the
provision in two and reading it as if it read 'The Congress shall



have power to lay and collect taxes on incomes from whatever
source derived', without the concluding words. But we are not
at liberty to do this. The amendment consists of a single sen-
tence and the whole of it must be read together. It expresses
but a single idea, and that is that the tax to which it relates
must be laid and collected, 'without apportionment among the
several States and without regard to any census or enumer-
ation,' while the words 'from whatever source derived' are ob-
viously introduced to make the exemption from the rule of ap-
portionment comprehensive and applicable to all taxes and in-
comes.

"We are not left, however, to a mere critical examination of
words. This provision as Mr. Justice Bradley said of the Con-
stitution in the legal tender cases, is to be interpreted in the
light of history and of the circumstances of the period in which
it was framed.

"Justice Story said of another clause of the Constitution in
Briscoe v. The Bank of Kentucky, 11 Pet 332, 9 L. ed. 738,

'and I mean to insist that the history of the Colonies before the
Eevolution and down to the very time of the adoption of the
Constitution, constitutes the highest and most authentic evi-
dence to which we can resort to interpret this clause of the in-
strument ; and to disregard it would be to blind ourselves to the
practical mischiefs which it was meant to suppress and to forget
all the great purposes to which it was to be applied.’

"This view must necessarily be applied to the proposed
amendment if it be adopted. It will be construed in the light of
Poster Income Tax. — 6.
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the judicial and political history which led to the proposal and
which appears upon the public records of our government.

"What is that history ? The Constitution of 1787 conferred
upon the jSTational government the power of taxation without
any limit whatever, except that taxes on imports were prohib-
ited.

"The method of exercising the power, however, was subjected

to two limitations : One, that imposts, duties, and excises should
be uniform, and the other, that direct taxes should be appor-
tioned among the States. The apportionment provisions were-

as follows : '"Article 1. Section 2. Representatives and direct
taxes shall be apportioned among the several States which maj"

be included within this Union, according to their respective
numbers, and' (amended, but not in this respect by the Four-
teenth Amendment). 'Article 1. Section 9. ISTo capitation or
other direct tax shall be laid unless in proportion to the census
of enumeration before directed to be taken.'

"For more than a hundred years after the adoption of the



Constitution various tax laws of Congress were from time to

time brought before the courts upon objections that they im-
posed direct taxes in violation of the rule of apportionment.
The decisions of the courts uniformly sustained these laws, from
the Hylton Case in 1796 which sustained an unapportioned

tax on carriages (3 Dallas, 171, 1 L. ed. 556) to the Springer
Case, 1880 which sustained an unapportioned tax on income*

(102 U. S. 586, 26 L. ed. 253).

"In the meantime numerous laws were passed and enforced
imposing taxes on incomes without apportionment, and a great
part of the means for carrying on a civil war was derived from,
such taxes.

"In the year 1895, however, an income tax law included in

the Wilson Tariff Act of 1894, was brought before the Supreme
Court in the Case of Pollock v. The Farmers' Loan and Trust

Co. and in that case the court decided against the law. The

ease was heard twice, on the first hearing a majority of the-
court held that a tax on income derived from real estate must be-
apportioned as a direct tax, because a tax on real estate itself
would be direct, and the judges divided equally as to whether

a tax on income derived from personal property must be ap-
portioned (157 U. S. 429, 39 L. ed. 759, 15 Sup. Ct. Rep. 673),.
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"Upon the second hearing of tiie case the court, by a majority
of five to four, held that a tax upon income, derived from per-
sonal property, must be considered a direct tax and must be
apportioned (158 U. S. 601, 39 L. ed. 1108, 15 Sup. Ct. Kep.
912), all the judges agreed that taxes on incomes derived from
business or occupation need not be apportioned,

"The effect of these decisions was described in one of the
minority opinions.

" 'But the serious aspect of the present decision is that by a
new interpretation of the Constitution, it so ties the hands of
the legislative branch of the government that without an amend-
ment of that instrument, or unless this court, at some future
time, should return to the old theory of the Constitution, Con-
gress cannot subject to taxation — however great the needs or
pressing the necessities of the government — either the invested
personal property of the country, bonds, stocks, and invest-
ments of all kinds, or the income arising from the renting of
real estate, or from the yield of personal property, except by
the grossly unequal and unjust rule of apportionment among

the States. Thus, undue and disproportioned burdens are placed
upon the many, while the few, safely entrenched behind the

rule of apportionment among the States on the basis of numbers,
are permitted to evade their share of responsibility for the sup-
port of the government ordained for the protection of the rights
of all.'



"It was so evidently impossible to collect an income tax by
apportionment among the States according to the population,

that the general judgment of the country confirmed the opinion
that the decision in the Pollock Case had practically taken

away from Congress a power of vital importance to the general
government — a power, the exercise of which had, at least in one
time of peril, proved essential to the Nation's life.

"The attention of the country was sharply called to the need

of more government revenue for the first time after the Pollock
Case by the decrease of customs and internal revenue receipts
and the rapidly mounting deficit which followed the financial
panic of 1907, and in the extraordinary session of Congress
which began March 15, 1909, when the revised tariff bill came
into the Senate, an amendment to the bill was introduced re-
producing in substance the old Income Tax provisions of 1894
which the Supreme Court had held to be invalid both as to in-
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come derived from real estate and as to income derived from
personal property. The avowed and necessary effect of includ-
ing such provisions in the new tariff law would be to present
again to the Supreme Court the same questions which had been
decided in the Pollock case and to challenge a reversal of their
decision. Thereupon the resolution for the submission of this
amendment was introduced in the Senate and was passed by
Congress.

"The proposal followed the suggestions of the Supreme Court

in the Pollock Case. The evil to be remedied was avowedly and
manifestly the incapacity of the National government resulting
from the decision that income practically could not be taxed
when derived either from real estate or from personal property,
although it could be taxed upon when derived from business or
occupation.

"The terms of the amendment are apt to cure that evil and

to take away from the different classes of income considered
by the court a practical immunity from taxation based upon the
source from which they are derived.

There was no question in Congress or in the courts or in the
country about the taxation of State securities. No one claimed
that the inability of the general government to tax them was an
evil. The inability to tax them did not arise from the terms of
the Constitution but from the fact that being the necessary in-
struments of carrying on other and sovereign governments,

they were not the proper subject of national taxation, and that
therefore no provisions of the Constitution, however wide the
scope of their language, could be held to apply to such secur-
ities, or to the income from them.

"Judge Cooley in his work on Constitutional Law says : 'The
power to tax, whether by the United States or by the States, is



to be construed in the light of and limited by the fact that the
States and the Union are inseparable, and that the Constitution
contemplates the perpetual maintenance of each with all its con-
stitutional powers unembarrassed and unimpaired by any action

of the other. , The taxing power of the Federal government does
not therefore extend to the means or agencies through or by the
employment of which the States perform their essential func-
tions, ' etc.

"This rule of construction has been maintained for gener-
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ations. It is undisputed it was referred to with the approval of
the Justices who wrote and delivered the opinions in the Pollack
Case, hoth for and against the judgment. It has heen declared
again and again by the Supreme Court to be not open to ques-—
tion. It is a rule of construction just as controlling in de--
fining the scope of the proposed amendment as it is in defining
the scope of the existing provisions. Under it, from the earliest
times of our government the apparently unlimited taxing power
conferred by the terms of the Constitution has been held not to
apply to the instrumentalities of the State.

"Under it acts of Congress which, by their expressed terms,
appeared to include instrumentalities of State government have
uniformly been held not to include them. This uniform, long
established, and indisputable rule applied to the construction
of our Constitution a rule which has been declared to be es-
sential to a continuance of our dual system of government, that
the words of that instrument conferring the power of taxation
shall not be deemed to apply to anything but the proper subjects
of national taxation. Under it we are forbidden to apply the
words 'from whatsoever source derived' in the proposed amend-
ment to any of the instrumentalities of State government.

"This amendment will be no new grant of power. The Con-

gress already has the power to impose taxes on incomes from
whatever source derived, subject to the rules of construction
which excluded State securities from operations of the power;
but the taxes so imposed must be apportioned among the States.
Under the proposed amendment there will be the same and no
greater power to tax incomes from whatever source derived,
subject to the same rule of construction, but relieved from the
requirement that the tax shall be apportioned.

"It appears, therefore, that no danger to the powers or in-
strumentalities of the State is to be apprehended from the
adoption of the amendments.

"It would be cause for regret if the amendment were rejected
by the Legislature of New York.

"It is said that a very large part of any income tax, under
the amendment, would be paid by citizens of New York. That



is undoubtedly true, but there is all the more reason why our
Legislature should take special care to exclude every narrow
and selfish motive from influence upon its action and should
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consider the proposal in a spirit of broad National patriotism,
and should act upon it for the best interests of the whole country.

"The main reason why the citizens of New York will pay so

large a part of the tax is that 'Sew York is the chief financial
and commercial center of a great country with vast resources

and industrial activity. Tor many years Americans engaged in
developing the wealth of all parts of the country have been going
to New York to secure capital and market their securities and

to buy their supplies. Thousands of men who have amassed

fortune, in all sorts of enterprises in other States have gone to
New York to live because they like the life of the city or because
their distant enterprises require representation at the financial
center.

"The incomes of New York are in a great measure derived

from the country at large. A continual stream of wealth sets
toward the great city from the mines and manufactories and
railroads outside of New York. The United States is no longer

a mere group of separate communities embraced in a political
union : it has become a product of organic growth ; a vast indus-
trial organization covering and including the whole country;

the relation of New York City to the whole organization of

which it is a part is the great source of her wealth and the chief
reason why her citizens will pay so great a part of an income tax.
We have the wealth because behind the city stands the country.

We ought to be willing to share the burdens of a national govern-
ment in the same proportion in which we share its benefits.

"The circumstances that originally justified the establishment
of the rule of apportionment in the Constitution has long since
passed away. It is universally conceded that its application to
existing conditions would be impossible. The power of taxation
which the rule makes it impossible for the Nation to exercise
may be again, as it has once been, vital to the preservation of
the National existence.

"It would be most unfortunate if the several States of the
Union were to insist upon the continuance of this unjust and
useless limitation upon the necessary powers originally and
wisely granted to a National government."

The Act provides for the exemption of "the compensation of
all ofiicers and employees of a State or any political subdivision
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thereof.”" * A similar exemption was contained in the Income
Tax of 1894."

The former acts contained no such express exemption, but
it was held that the Constitution compelled the exemption by
implication.

The reasoning upon which this decision was founded is thus
stated in the opinion by Mr. Justice ISTexson:

"It is a familiar rule of construction of the Constitution of

the Union, that the sovereign powers vested in the State govcril-
ments by their respective constitutions remained unaltered and
unimpaired, except so far as they were granted to the govern-
ment of the United States. That the intention of the framers

of the Constitution in this respect might not be misunderstood,
this rule of interpretation is expressly declared in the Tenth
Article of the Amendments, namely: 'The powers not dele-

gated to the United States are reserved to the States respec-
tively, or to the people.' The government of the United States,
therefore, can claim no powers which are not granted to it by the
Constitution, and the powers actually granted must be such as

are expressly given, or given by necessary implication.

"The general government, and the States, although both

exist within the same territorial limits, are separate and dis-
tinct sovereignties, acting separately and independently of each
other, within their respective spheres. The former in its
appropriate sphere is supreme ; but the States within the limits
of their powers not granted, or, in the language of the Tenth
Amendment, "'reserved,' are as independent of the general gov-
ernment as that government within its sphere is independent of
the States.

"The relations existing between the two governments are

well stated by the present Chief Justice in the case of Lane
County V. Oregon, 7 Wall. 76, 19 L. ed. 104. 'Both the States

and the United States,' he observed, 'existed before the Consti-
tution. The people, through that instrument, established a more
perfect union, by substituting a national government, acting

with ample powers directly upon the citizens, instead of the Con-
federate government, which acted with powers greatly restricted,
only upon the States. But in many of the articles of the Con-

4 Subsection B. » 28 St. at L. 509, chap. 349, § 32.
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stitution, the necessary existence of the States, and within their
proper spheres, the independent authority of the States, are
distinctly recognized. To them nearly the whole charge of in-
terior regulation is committed or left ; to them, and to the people,
all powers, not expressly delegated to the national government,

are reserved.' Upon looking into the Constitution, it will be

found that but a few of the articles in that instrument could be



carried into practical effect without the existence of the States.
"Two of the great departments of the government, the ex-
ecutive and legislative, depend upon the exercises of the pow-
ers, or upon the people of the States. The Constitution guar-
antees to the States a republican form of government, and pro-
tects each against invasion or domestic violence. Such being
the separate and independent condition of the States in our
complex system, as recognized by the Constitution, and the
existence of which is so indispensable, that, without them, the
general government itself would disappear from the family

of nations, it would seem to follow, as a reasonable, if not a
necessary consequence, that the means and instrumentalities
employed for carrying on the operations of their governments,
for preserving their existence, and fulfilling the high and
responsible duties assigned to them in the Constitution, should
be left free and unimpaired, should not be liable to be crippled,
much less defeated, by the taxing power of another govern-
ment, which power acknowledges no limits but the will of the
legislative body imposing the tax. And, more especially, those
means and instrumentalities which are the creation of their
sovereign and unreserved rights, one of which is the establish-
ment of the judicial department, and the appointment of of-
ficers to administer their laws. Without this power, and the
exercise of it, we risk nothing in saying that no one of the
States under the form of government guaranteed by the Con-
stitution could long preserve its existence. A despotic govern-
ment might. We have said that one of the reserved powers

was that to establish a judicial department; it would have

been more accurate, and in accordance with the existing state
of things, at the time, to have said the power to maintain a
judicial department. All of the thirteen States were in the
possession of this power, and had exercised it at the adoption
of the Constitution; and it is not pretended that any grant of
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it to the general government is found in that instrument. It

is, therefore, one of the sovereign powers vested in the States,
by their constitutions, which remained unaltered and unim-
paired, and in respect to which the State is as independent of
the general government as that government is independent of

the Slates.

"The supremacy of the general government, therefore, so

much relied on in the argument of the counsel for the plaintiff
in error, in respect to the question before us, cannot be main-
tained. The two governments are upon an equality, and the
question is whether the power 'to levy and collect taxes' enables
the general government to tax the salary of a judicial officer of
a State, which officer is a means or instrumentality employed

to carry into execution one of its most important functions, the
administration of the laws, and which concerns the exercise of

a right reserved to the States ?

"We do not say the mere circumstance of the establishment



of the judicial department, and the appointment of officers to
administer the laws, being among the reserved powers of the
State, disables the general government from levying the tax, as
that depends upon the express power 'to lay and collect taxes,'
but it shows that it is an original inherent power never parted
with, and in respect to which the supremacy of that govern-
ment does not exist, and is of no importance in determining the
question; and further, that being an original and unreserved
power, and the judicial powers appointed under it being a

means or instrumentality employed to carry it into effect, the
right and necessity of its unimpaired exercise, and the ex-
emption of the officer from taxation by the general government,
stand upon as solid a ground, and are maintained by principles
and reasons as cogent, as those which led to the exemption of
the Federal officer in Dobbins v. The Commissioners of Erie
from taxation by the State; for, in this respect, that is, in
respect to the reserved powers, the State is as sovereign and
independent as the general government. And if the means

and instrumentalities employed by that government to carry

into operation the powers granted to it are, necessarily, and
for the sake of self-preservation, exempt from taxation by the
States, why are not those of the States depending upon their
reserved powers, for like reasons, equally exempt from Federal
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taxation? Their unimpaired existence in the one case is as
essential as in the other. It is admitted that there is no ex-
press provision in the Constitution that prohibits the general
government from taxing the means and instrumentalities of

the States, nor is there any prohibiting the States from taxing
the means and instrumentalities of the government. In both
cases the exemption rests upon necessary implication, and is
upheld by the great law of self-preservation; as any govern-
ment, whose means employed in conducting its operations, if
subject to the control of another and distinct government, can
exist only at the mercy of that government. Of what avail

are these means if another power may tax them at discretion 2" *

The same reasoning compelled even the exemption of income
derived from interest on State bonds or municipal bonds issued
by the local sub-division of a State from the incidence of the
tax.'' In the decision which set aside the Income Tax of 1894,
the Court said : "Another question is directly presented by the
record as to the validity of the tax levied by the act upon the
income derived from municipal bonds. The averment in the

bill is that the defendant company owns two millions of the
municipal bonds of the city of New York, from which it derives
an annual income of $60,000, and that the directors of the
company intend to return and pay the taxes on the income so
derived.

"The Constitution contemplates the independent exercise by
the Nation and the State, severally, of their constitutional
powers.



"As the State cannot tax the powers, the operations, or the
property of the United States, nor the means which they em-
ploy to carry their powers into execution, so it has been held
that the United States have no power under the Constitution
to tax either the instrumentalities or the property of a State.

"A municipal corporation is the representative of the State

and one of the instrumentalities of the state government. It
was long ago determined that the property and revenues of mu-
nicipal corporations are not subjects of Federal taxation. Col-

«rfce GoUeotor v. Day, 11 Wall. Opinion of Justices, 53 N. H. 635,
113, 20 L. ed. 122. where the court said that the state
T U. S. V. Railroad Co. 17 Wall, could not tax income from U. S.

322, 332, 21 L. ed. 597, 601. See bonds.
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lector V. Day, 11 Wall. 113, 124, 20 L. ed. 122, 125 ; United
States V. Eailroad Company, 17 Wall. 322, 332, 21 L. ed. 597,
601. In Collector v. Day, it was adjudged that Congress had

no power, even by an act taxing all incomes, to levy a tax upon
the salaries of judicial ofScers of a State, for reasons similar
to those on which it had been held in Dobbins v. Commissioners,
16 Pet. 435, 10 L. ed. 1022, that a State could not tax the
salaries of officers of the United States. Mr. Justice Nelson,
in delivering judgment, said: 'The general government, and

the States, although both exist within the same territorial limits,
are separate and distinct sovereignties, acting separately and
independently of each other, within their respective spheres.
The former in its appropriate sphere is supreme ; but the States
within the limits of their powers not granted, or, in the lan-
guage of the tenth amendment, "reserved," are as independ-

ent of the general government as that government within its
sphere is independent of the States.'

"This is quoted in VanBrocklin v. Tennessee, 117 U. S. 151,

178, 29 L. ed. 845, 854, 6 Sup. Ct. Eep. 670, and the opinion
continues : 'Applying the same principles, this court, in United
States V. Eailroad Company, 17 Wall. 322, 21 Fed. 597, held

that a municipal corporation within a State could not be taxed
by the United States on the dividends or interest of stock or
bonds held by it in a railroad or canal company, because the
municipal corporation was a representative of the State, cre-
ated by the State to exercise a limited portion of its powers of



government, and therefore its revenues, like those of the State
itself, were not taxable by the United States. The revenues

thus adjudged to be exempt from Federal taxation were not
themselves appropriated to any specific public use, nor derived
from property held by the State or by the municipal corporation
for any specific public use, but were part of the general income
of that corporation, held for the public use in no other sense
than all property and income, belonging to it in its municipal
character, must be so held. The reasons for exempting all the
property and income of a State, or of a municipal corporation,
which is a political division of the State, from Federal tax-
ation, equally require the exemption of all the property and in-
come of the national government from State taxation.'

"In Mercantile Bank v. New York, 121 U. S. 138, 162, 30
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L. ed. 895, 904, 7 Sup. Ct. Eep. 826, this court said: 'Bonds
issued by the State of New York, or under its authority by its
public municipal bodies, are means for carrying on the work

of the government, and are not taxable even by the United
States, and it is not a part of the policy of the government
which issues them to subject them to taxation for its own
purposes.'

"The question in Bonaparte v. Tax Court, 104 U. S. 592, 26

L. ed. 845, was whether the registered public debt of one State,
exempt from taxation by that State or actually taxed there,
was taxable by another State when owned by a citizen of the
latter, and it was held that there was no provision of the
Constitution of the United States which prohibited such tax-
ation. The States had not convenanted that this could not be
done, whereas, under the fundamental law, as to the power to
borrow money, neither the United States on the one hand, nor
the States on the other, can interfere with that power as pos-
sessed by each and an essential element of the sovereignty of
each.

"The law under consideration provides 'that nothing herein
contained shall apply to States, counties or municipalities.' It
contended that although the property or revenues of the States
or their instrumentalities cannot be taxed, nevertheless the in-
come derived from state, county, and municipal securities can

be taxed. But we think the same want of power to tax the
property or revenues of the States or their instrumentalities
exists in relation to a tax on the income from their securities,
and for the same reason, and that reason is given by Chief Jus-
tice Maeshall in Weston v. Charleston, 2 Pet. 449, 468, 7 L.

ed. 481, 488, where he said: 'The right to tax the contract to
any extent, when made, must operate upon the power to borrow

before it is exercised, and have a sensible influence on the con-

tract. The extent of this influence depends on the will of a
distinct government. To any extent, however inconsiderable,
it is a burden on the operations of government. It may be car-

is



ried to an extent which shall arrest them entirely. . . . The
tax on government stock is thought by this court to be a tax
on the contract, a tax on the power to borrow money on the credit
of the United States, and consequently to be repugnant to the
Constitution.' Applying this language to these municipal se-
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cnrities, it is obvious that taxation on the interest therefrom
would operate on the power to borrow before it is exercised,

and would have a sensible influence on the contract, and that

the tax in question is a tax on the power of the States and their
instrumentalities to borrow money, and consequently repugnant

to the Constitution.”" ' Bonds issued by municipalities of the
territories or the District of Columbia are not, however, exempt
from taxation, for this reason, if at all. In the absence of the
«xpress exemption of employees of a State or a subdivision there-
of, it would be a debatable question whether their compensation
was exempt, when they were not technically office-holders. It

has been held, in Massachusetts, that a clerk in a post-office

is not an officer of the United States and is consequently subject
to a State income tax.'

Contractors with States, municipalities, or other state sub-
divisions, may also claim that the same reasoning exempts their
profits from Federal taxation. The Supreme Court has inti-
mated its approval of the doctrine that a State has no power to
exclude from its territory a corporation engaged there in the
performance of a contract with the United States.'" It might

be argued that the same reasoning would conversely prevent the
United States from thus impeding the performance of a contract
with a State.

The act provides that "the tax shall not be imposed upon

any income derived from any public utility or from the exer-
cise of any essential governmental function accruing to any
State or any political subdivision thereof.”" ' It might be held
that the Constitution requires an exemption of these corpora-
tions as well.

It has been said that a corporation, such as a telegraph com-
pany, which is an agent of the United States, can in all matters
affecting its existence as an agent sue in a Federal court, irre-

8 Pollock V. Farmers' Loan & Trust 31 L. ed. 650, 652, 2 Inters. Com.

Co. 157 U. S. 429, 583-586, 39 L. Eep. 24, 8 Sup. Ct. Rep. 737; Horn

ed. 759, 820, 821, 15 Sup. Ct. Rep. Silver Mining Co. v. Neu: York State,
673. 143 U. S. 305, 317, 36 L. ed. 164, 4

9 Melchior v. Boston, 9 Met. 73. Inters. Com. Rep. 57, 12 Sup. Ct.

10 Stockton V. Baltimore R. R. Go. Rep. 403.

1 Inters. Com. Rep. 411, 32 Fed. 9, "Act of October 3, 1913, subsec-
14; Pembina Consol. 8. M. & M. Go. tion G, (9).



w. Pennsylvania, 125 U. S. 181, 186,
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speetive of the amount in controversy.”* It is well settled
that the United States cannot tax the income of a State munici-
pality.”* In the leading case upon the subject, the Supreme
Court said, speaking through Mr. Justice Hunt:

"The power of taxation by the Federal Government upon

the subjects and in the manner prescribed by the act we are
considering is undoubted. There are, however, certain depart-
ments which are excepted from the general power. The right

of the States to administer their own affairs through their
legislative, executive and judicial departments, in their own
manner, through their own agencies, 1s conceded by the uniform
decisions of this court and by the practice of the Federal Gov-
ernment from its organization. This carries with it an ex-
emption of those agencies and instruments from the taxing
power of the Federal Government. If they may be taxed

lightly, they may be taxed heavily; if justly, oppressively.
Their operation may be impeded and may be destroyed, if any
interference is permitted. Hence, the beginning of such taxa-
tion is not allowed on the one side, is not claimed on the
other.™ "

"A municipal corporation, like the city of Baltimore, 1is a
representative not only of the State, but is a portion of its
governmental power. It is one of its creatures, made for a
specific purpose, to exercise within a limited sphere the powers
of the State. The State may withdraw these local powers of
government at pleasure, and may, through its legislature or
other appointed channels, govern the local territory as it gov-
erns the State at large. It may enlarge or contract its powers

or destroy its existence. As a portion of the state in the exercise

of a limited portion of the powers of the State, its revenues,
like those of the State, are not subject to taxation." "*

"We admit the proposition of the counsel, that the revenue

must be municipal in its nature to entitle it to the exemption
claimed. Thus, if an individual should make the city of Balti-
more his agent and trustee to receive funds, and to distribute
them in aid of science, literature, or the fine arts, or even for

12 Western Vmon Tel. Co. v. City 1* U. S. v. Baltimore & Ohio R.
Council, 56 Fed. 419. R. Go. 17 Wall. 322, 21 L. ed. 597.

13 V. 8. V. BaZtvmore & Ohio R. 15 U. S. v. Baltimore & Ohio R.
R. Co. 17 Wall. 322, 21 L. ed. 597. R. Co. 17 Wall. 322, 21 L. ed.
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the relief of the destitute and infirm, it is quite possible that-

597.



such revenues would be subject to taxation. The corporation
would therein depart from its municipal character, and assume
the position of a private trustee. It would occupy a place

which an individual could occupy with equal propriety. It

would not in that action be an. auxiliary or servant of the State,,
but of the individual creating the trust. There is nothing of sl
governmental character in such a position. It is not necessary,
however, to speculate upon hypothetical cases. We are clear

in the opinion that the present transaction is within the range
of the municipal duties of the city” and that the tax cannot be
collected." *«

This case was decided under the old law under which the

interest paid by a corporation to its bondholders was taxed,

and consequently the tax, although paid by the corporation,,

was in fact upon the bondholder. Under the present law corpo-
rations are, however, taxed upon their profits, and the tax is, in
name at least, upon the corporations, not upon the stockholders.
It may, however, be claimed that the courts, in view of the con-
stitutional prohibition against the taxation of the property of a
State or governmental subdivision thereof, may look through the
corporate veil, and in a case where a State or one of its sub-
divisions owns part of the stock in a private corporation, re-
quire that so much of the profits as represents those shares be
exempt from the tax.

§ 28. Constitutionality of tax on salaries of President

and Federal judges. The statute expressly exempts "the com-
pensation of the present President of the United States during
the term for which he has been elected and of the Judges of thé&
Supreme and inferior courts of the United States now in of-
fice.'

The Constitution provides that, "The president shall, at

stated times, receive for his services a compensation which shall
neither be increased nor diminished during the period for which

he shall have been elected ;" * and "The judges, both of the
supreme and inferior courts, shall hold their oQices during good
behavior; and shall, at stated times, receive for their services a

16 V. 8. V. Baltimore & Ohio B. § 28. 1 Act of October 3, 1913,.
B. Co. 17 Wall. 322, 21 L. ed. 597. subsection B.

2 Article II, § 1.
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compensation, which shall not be diminished during their con-
tinuance in office." '

Under these sections of the Constitution, the question arises
Bwhether Congress can evade the constitutional prohibition by
an indirect diminution of the salary of the president and judges
through a deduction which is denominated a tax. The question
has never been judicially decided, but the better opinion, which



is supported by high authority, is that this cannot be done to
officers who were appointed or elected before the passage of the
statute. Those subsequently elected or appointed may, however,
be subject to the tax if that is the intent of the statute. The
former income tax acts contained no such express exemption.

At first the amount of the tax was deducted from the salaries
of the president, the justices of the Supreme Court and the
other Federal judges. Chief Justice Taney filed the following
protest against the deduction

"Washington, February 16, 1863.

"Sie: — I find that the act of Congress of the last session,
imposing a tax of three per cent, on the salaries of all officers
in the employment of the United States, has been construed, in
your department, to embrace judicial officers, and the amount

of the tax has been dedticted from the salaries of the judges.

"The first section of the third article of the Constitution
provides that 'The judicial power of the United States shall

be vested in one Supreme Court, and such inferior courts as
Congress may from time to time ordain and establish. The

judges of both the supreme and inferior courts shall hold their
offices during good behavior, and shall at stated times receive
for their services a compensation, which shall not be diminished
during their continuance in office.' The act in question, as you
interpret it, diminishes the compensation of every judge three
per cent. ; and if it can be diminished to that extent by the
name of a tax, it may, in the same way, be reduced from time

to time at the pleasure of the legislature.

"The Judiciary is one of the three great departments of the
Government created and established by the Constitution. Its
duties and powers are especially set forth, and are of a character

8 Article, III, § 1.

§ 28] TAX ON SALARY OF PEESIDENT AND JUDGES. 97

that requi res it to be perfectly independent of the other depart-
ments. And in order to place it beyond the reach, and above

even the suspicion, of any such influence, the power to reduce
their compensation is expressly withheld from Congress and
excepted from their powers of legislation.

"Language could not be more plain than that used in the
Constitution. It is, moreover, one of its most important and
essential provisions. For the articles which limit the powers
of the legislative and executive branches of the Government,
and those which provide safeguards for the protection of the
citizen in his person and property, would be of little wvalue
without a judiciary to uphold and maintain them which was

free from every influence, direct or indirect, that might by
possibility, in times of political excitement, warp their judg-



ments.

"Upon these grounds, I regard an act of Congress, retaining

in the treasury a portion of the compensation of the judges, as
unconstitutional and void; and I should not have troubled you
with this letter, if there was any mode by which the question
could be decided in a judicial proceeding. But all the judges
of the courts of the United States have an interest in the
question, and could not therefore with propriety undertake to
hear and decide it.

"I am, however, not willing to leave it to be inferred, from

my silence, that I admit the right of the legislature to diminish,
in this or any other mode, the compensation of the judges

when once fixed by law ; and my silence would naturally, perhaps
necessarily, be looked upon as acquiescence, on my part, in the
power claimed and exercised under this act of Congress, and

would be regarded as a precedent establishing the principle that
the legislature may at its pleasure regulate the salaries of the
judges of the courts of the United States, and may reduce their
compensation whenever Congress may think proper.

"Having been honored with the highest judicial station under
the Constitution, I feel it to be more especially my duty to
uphold and maintain the constitutional rights of that depart-
ment of the Government ; and not by any act or word of mine
have it to be supposed that I acquiesce in a measure that dis-
places it from the independent position assigned to it by the
statesmen who framed the Constitution. And in order to guard
Foster Income Tax. — 7.
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against any such inference, I present to you this respectful, tut
firm and decided remonstrance against the authority you have
exercised under this act of Congress. And request you to place
this protest upon the public files of your office, as the evidence
that I have done everything in my power to preserve and main-

tain the Judicial Department in the position and rank in the
Government which the Constitution has assigned to it.

"I am, sir, very respectfully yours,

"K. B. Taney.'"
Hon. S. P. Chase,

Secretary of the Treasury.

The Secretary of the Treasury took no notice of the letter fron”.
Chief Justice Taney. Thereupon the Chief Justice procured

the following order to be passed by the Supreme Court of the
United States :

Supreme Court of the United States, December Term, 1862..
Order of the Court: Ordered, upon the request of the Chief
Justice, that the following letter from him to the Secretary of



the Treasury be entered on the records of the court. 10tb
March, 1863.%*

It was deemed unpatriotic by the Federal judges during the

war, to resist the collection of this tax, even if it would not have
seemed improper for them to raise such a question in time of

peace, since it was impossible to obtain its decision by a dis-
interested tribunal. The tax was collected until 1869, when
Attorney-General E. E. Hoar, formerly a justice of the Su-

preme Court of Massachusetts, rendered an opinion in accord-

ance with that of Chief Justice Taney.

"Attoeney-General's Office,

"October 23, 18609.

"Your letter of Sept. 30th, 1869, received, asking my opinion
upon the question 'whether the law is constitutional which
imposes a tax upon the salary of the President of the United
States and upon the Judges of the Supreme Court.' I find no
law which in express terms imposes a tax upon the salary of

i « Tyler's Life of Taney, pp. 432-435.
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either of these officers. But as several of the statutes -which
provide for the assessment and collection of internal revenues
contain provisions for taxing the salaries of all civil officers of
the United States, and thus include in their liberal application
the salaries of the President and the Judges of the Supreme

Court, the question may perhaps be stated in this form: Are

those statutes to be construed as authorizing the imposition of

a tax upon the salaries of the officers in question? The first
section of the second article of the Constitution of the United
State contains this provision: 'The President shall at stated
times receive for his services a compensation which shall neither
be increased nor diminished during the period for which he

shall have been elected.' The first section of the third article*
contains the provision that 'The judges both of the Supreme

and inferior courts shall hold their offices during good behavior”®
and shall at stated times receive a compensation which shall not
be diminished during their continuance in office.'

"A specific tax by the United States upon the salary of an.
officer to be deducted from an amount which otherwise would

by law be payable as such salary is, in my opinion, a diminu-
tion of the salary to be paid to him which in the case of the'
President and the judges would be prohibited by the Constitu-
tion of the United States, if the act of Congress levying the tax



were passed during the official term of the President or of the
judges respectively concerning whom the question would arise.

"It was held in the case of Dobbins v. The Commissioners of

Erie Co. 16 Pet. 435, 10 L. ed. 1022, that the compensation of

an officer of the United States was not subject to taxation under
State authority, because the effect of such a tax would be to
diminish the compensation which the officer was by law entitled
to receive. Such a tax was held to interfere with the provision
made by the United States for the due execution of the power*

and functions of the National Government by means of officers
which it appointed and paid. In the case of the Pacific Ins. Co..
V. Soule, 7 Wall. 434, 19 L. ed. 95, it was decided that an income
tax was an excise or duty imposed by a statute of the United
States relating to internal revenue. Congress being prohibited
by the Constitution from diminishing the salaries to be paid to
the judges of the Supreme Court and the President during their
respective terms of office, can no more do it by levying an ex-
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cise or duty upon these salaries and deducting the amount
thereof from them than could a state from that of an officer

of the United States under the doctrine of the case in 16 Peters
Reports. The tax operates directly as a diminution of the
compensation of the officer.

"I am therefore of the opinion that no income tax could be

lawfully assessed and collected upon the salaries of the Presi-
dent or any of the judges who were in office at the time the
statute imposing the tax was passed. In regard to the salary

of a subsequent President or judges subsequently appointed,

the constitutional objection would not arise if it were clearly

the intention of the legislature that the tax should be imposed
upon the officers whenever by new appointments or a new elec-

tion there would be no constitutional difficulty in the application
of a previously existing law. But I am of the opinion that this
would not be a safe and just rule of construction. Statutes
imposing taxes are in their nature temporary and subject to
frequent modification and repeal. When Congress imposes a

tax upon the salaries of all civil officers, this language, although
general, must necessarily be construed to mean all civil officers
except those whom Congress has not the constitutional power to
subject to such a tax.

"As the language of the statute could have no application to
the President and judges holding their offices at the time it was
passed, there would seem to be sufficient reason for holding that
there was no intention that it should apply to those offices.

"If it were supposed applicable to the salary of the President,
the singular result would follow in this case that as the Con-
stitution prohibits the increase as well as the diminution of his
salary during his term of office, if at the time when his official
term commenced his salary was subject to a deduction in the



nature of a tax, it would not be competent for Congress during
his term of office by a repeal or diminution of the tax to in-
crease the amount paid to him. So that if the law imposing

an income tax were repealed, the President alone of all the
citizens of this country would continue liable for its payment
during the term for which it had been originally imposed,

if his official term so long continued. And in the case of the
judges, as the amount of income tax laid upon salary should be
varied from time to time, one judge might be liable only to the
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amount of part of the income tax which the law imposed on
salaries generally, and different members of the same court
would be receiving different compensations.

"I think it the more reasonable view that the class of officers
over which Congress has not the taxing power by the Consti-
tution, should not be held to be embraced within the general
phrase 'all salaries of civil officers' and have therefore come
to the conclusion that the just construction of the law does not
require or permit any deduction of an income tax from the sal-
aries of the President or the justices of the Supreme Court.
"Very respectfully,

"Your obedient servant,

"E. K. HoAE."
Hon. Geo. O. Boutwell,

Secretary of the Treasury”

Subsequently the exemptions were allowed in accordance with
this opinion.

§ 29. Constitutionality of taxation of income previously
collected. It seems to be the opinion of Senator Root that so
much of the tax as affects income previously received is invalid.

His argument upon the subject is as follows : "I have intro-
duced a brief amendment to the tariff bill, which I shall ask to
have referred to the Committee on Finance; but I wanted to

call the Senators' attenton to the precise point of the amendment.
It is an amendment to the provision that the income tax shall be
computed on incomes accruing from March 1 to December 31,

1913.

"I think the provision will encounter very serious question.
The change I propose is to have the income for the first year
computed from the passage of the act, rather than from a fixed
date — March 1, 1913. "The reason why I think it would be

wise to make the change is that all direct taxes must be appor-
tioned unless they come within the amendment relating to the
income tax. We can impose a tax upon incomes without appor-



6 13 Opinions of Attorney-generals, hibition against the diminution of
161. Contra, the Supreme Court of his salary during his oflScial term.
Pennsylvania has held that a tax Commissioners of Northumberland

upon a judge's salary, imposed sub- County v. Chapman, 2 Rawle, 7f1,

sequent to his appointment, is not A. D. 1829, Gibson, J.
a violation of a constitutional pro-
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tioning it because of the amendment, but we can not impose any
other direct tax without apportionment. When income is re-

ceived it immediately becomes principal. The income that was
received the 1st day of July of the present year, having been
received, became principal, and no law hereafter can tax it with-
out apportionment, any more than we can fix now the income

that was received 10 years ago without apportionment. "So if

the bill becomes a law with the provision in it that has been re-
ported from the committee you will find yourselves endeavoring

in one sentence to tax income that comes under the amendment,

and to tax past income, income received, reduced to possession,
and turned into principal before the passage of the act, and that
you can not do without apportionment.

"It is to avoid that difiiculty, which I am sure is very serious,
that I propose the amendment which I now ask 'to have referred
to the Committee on Finance.' " '

The following opinions to the contrary were presented to the
Senate of the United States

THE INCOME TAX.
"Memorandum prepared by Representative Hull, of Tennessee,
August 5, 1913.

"The amendment proposed by Senator Root on July 18, 1913,

is based upon the theory that the proposed income-tax law can
not reach for taxation any income accruing prior to the date of
its taking effect, which was required to be taxed under the rule
of apportionment under the decision in the Pollock case, even
though such income accrued subsequent to the ratification and
promulgation of the income-tax amendment to the Constitution.
The essence of this contention is that within the meaning of the
proposed tax law the tax is limited to the particular income as a
specific fund out of which the tax is to be taken, and also that
such income becomes principal whenever received, and that
principal, therefore, can only be reached for taxation by appor-
tionment, notwithstanding the effect of the recent amendment



and the usual method of levying and measuring income taxes by

§ 29. 1 Cong. Record, p. 2788, A. D. 1913.
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the rule of uniformity as embraced in the proposed law and in
former laws and practices of the United States Government.

Prior to the Pollock decision Congress had exercised the

broadest power to impose the tax on incomes by the rule of uni-
formity, from whatsoever source derived. The great question
raised in the Pollock case did not go to the power of Congress

to impose the tax, but to the gquestion of whether the power had
been exercised according to the method prescribed by the Con-
stitution — that is to say, whether a power to tax, limited only
by one exception and two qualifications, was being used accord-
ing to the restrictions as to the method prescribed for its exer-
cise. The Pollock decision held that only certain classes of in-
comes were excise taxes and as such leviable by the rule of uni-
formity, while certain other classes, viz., rent of real estate, and
incomes derived from invested personalty, were of such a nature
that a tax laid upon the same constituted a direct tax, and which
must fall under the rule of apportionment. Prior to this deci-
sion the policy of the Government and the decisions of the courts
were to the effect that all taxes upon incomes being considered
excise taxes might be levied under the rule of uniformity and
might be measured by the income accruing during the preced-

ing year or preceding years.

"The income-tax act of August 5, 1861, provided. that the tax
should be assessed 'upon the annual income for the year preced-
ing the 1st of January, 1862,' thus including the income that

bad accrued during the seven months next preceding the passage
BMof the law. The act of July 14, 1862, required the tax to be im-
posed upon the income that had . accrued during the previous

;six and one-half months of that year prior to the date of the
passage of the act.

"The English act of June 28, 1853, likewise applied to all
income accruing from the 5th day of the preceding April.

"In the case of Stockdale v. Insurance Co. (20 wWall., 331,
22 L. ed. 348) the Supreme Court said:

" 'The right of Congress to have imposed this tax by a new

-statute, although the measure of it was governed by the income

-of the past years, can not be doubted ; much less can it be doubted
that it could impose such a tax on the income of the current



_year, though part of that year had elapsed when the statute
Tvas passed. The joint resolution of July 4,. 1864, imposed a

104 CONSTITUTIONAL OBJECTIONS TO STATUTE. [§ 29

tax of 5 per cent, on all income of the preceding year, although,
one tax on it had already been paid; and no one doubted the
validity of the act or attempted to resist it.'

"The soundness of this language was later sustained in the
case of Patton v. Brady (184 U. S. 608, 46 L. ed. 713, 22 Sup.
Ct. Eep. 493).

"In the case of Maine v. Grand Trunk E. (142 U. S. 217-

229, 35 L. ed. 994, 3 Inters. Com. Eep. 807, 1 Sup. Ct. Eep.
121, 163) the Supreme Court suggested that income for one
year might properly be taken for the measure of all future
years.

"Again —

'unless the Constitution prohibits restrospective legislation,
the basis of the assessment of taxes may as lawfully be retro-

spective as the reverse ; that is to say, it may as well have regard
to benefits theretofore received as to those that may be assessed
thereafter.' (Cooley on Taxation, 3d ed. 492).

"Eetrospective legislation is not prohibited.

In Drexel & Co. v. Commonwealth (46 Pa. 31, at p. 40) the
Supreme Court said:

" 'It is clearly constitutional as well as expedient in levying
a tax upon profits or income to take as a measure of taxation
the profits or income of the preceding year. To tax is legal,
and to assume as a standard the transactions immediately prior
is certainly not unreasonable.'

"Additional authorities might be cited to the same effect.

As stated, these authorities only had in mind the imposition of
an income tax as an excise or indirect tax by the rule of uni-
formity, whereas it should be borne in mind that under the
Pollock decision incomes from rent of real estate and invested
personalty are direct taxes, and until the ratification of the
recent amendment could only be levied by apportionment. The
recent amendment, however, provided that Congress might im-
pose a tax on incomes without apportionment, whether consid-
ered as direct or indirect taxes. It is evident, therefore, that in
so doing the rule of uniformity must govern. The question

then arises as to whether Congress may thus impose a tax upon
all incomes from whatever source derived, whether considered
direct or indirect taxes, in the same manner in all essential
respects that it had, previous to the Pollock decision, imposed
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the tax upon incomes as an excise and under the rule of uniform-
ity. If so, it necessarily follows that the tax may be measured
by all income accruing from and after the ratification of the
constitutional amendment.

"Does not the very nature and purpose of a tax on incomes

accord with the foregoing view ? In the broad and usual sense

of tax laws the Government, for example, might impose a tax

upon property according to its value by a direct and specific
levy upon the property itself, and in concrete form, either real
or personal ; this would be done by apportionment ; or if it was
sought to impose a capitation tax, which is one upon the person
solely, without any reference to his property, real or personal,
this would be effected by apportionment, while, upon the other
hand, a tax laid upon any business, or franchise, or employment,
or income would fall under the rule of uniformity.

"The Pollock decision held the income tax invalid not on the
ground that income could become capital and escape the tax,

but on account of its origin ; that it was, in effect, a tax on real-
ty and personalty. The only proper inquiry in the light of the
recent amendment, therefore, is not as to the origin or disposi-
tion of the income in question, but what amount of income ac-
crued to a taxable individual during a given period. It must
follow that the account of annual income required of a citizen
is for the purpose solely of ascertaining what amount of tax
ought to be imposed upon him in consequence of his having

made profits and collected by the Government not necessarily

out of the specific income in question, but from the general
property of the taxpayer as well. State v. Bell, 61 N. C. 87.

"This view refutes the theory both that income may become
principal, and thereby escape taxation, and also the objection as
to retrospective legislation.

"In the language of the Supreme Court Morey v. Lockwood,
8 Wall. 234, 19 L. ed. 339

"(The tax is payable by the person because of his income, ac-
cording to its amount and without reference to the way in which
it was obtained).

"The proposed measure would require no act of the citizen

until the 1st of January next. It would assess and collect a

tax off the individual during next year. Until the 1st day of
January the citizen could not balance off against his gross profits
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his losses, expenses, etc., and ascertain his net income for the
preceding year. Until the close of the year the citizen could not
know whether his income would be absorbed by losses, expenses,



etc., or otherwise disposed of without even being received, nor
in fact could he know whether be would have any net income

until he had balanced his receipts and expenditures after the end
of the year. Within the meaning of the proposed tax the cumu-
lating items of profit must necessarily remain in abeyance until
the expenditures for the year are deducted therefrom at the

end of the year before it could be known whether there was any
sum remaining that would or could become capital.

"The f ramers of the Constitution prescribed two great classes
of taxes. The sole practical basis for this division related to
the method of their imposition, wviz., those that were to be ap-
portioned, were called direct taxes, while those to be levied by
the rule of uniformity were called indirect taxes. ~No court has
ever inquired whether a tax is direct or indirect except for the
purpose of determining whether it shall be levied under the

one or the other rule just stated. Income from real estate and
invested personalty is now as fully exposed to the taxing power
of the Government under the rule of uniformity as is income

from trades, professions, etc. The inquiry is not whether profits
from any source are property, but are they income. If so, they
are taxable.

"The Pollock decision held that as to certain classes such

profits were property and not income; but the recent amend-

ment, in its necessary effect, revoked this doctrine and said they
shall be treated as any other kind of income for the purpose of

an income tax.

"Under the proposed measure income is both the subject and

the measurement of the tax. The recent amendment gives Con-
gress the power to tax all classes of income without apportion-
ment. Certainly, then. Congress may measure the tax by the

same income. The Supreme Court has held that where the

power to lay a tax exists it may be measured by the income from
property not in itself taxable. Flint v. Stone Tracy Co. 220

U. s. 107, 55 L. ed. 389, 31 Sup. Ct. Eep. 342, Ann. Cas.

1912 B, 1312 ; U. S. Express Co. v. Minn. 223 U. S. 335, 56 L.
ed. 459, 32 Sup. Ct. Eep. 211.

"The constitutional amendment simply exempts the entire tax
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to which it relates from the rule of apportionmeiit. It then be-
Bcomes utterly immaterial to inquire whether the tax is direct or
indirect or as to the origin or source of the income or its dis-
position — the only inquiry pertinent and necessary is, What
amount of net income accrued to an individual during a given
-taxing period? The tax is thereupon measured by the same

and collected out of his general property.

"From any viewpoint it must be agreed that Congress would
impose a tax with respect to the annual net income of the citi-
zen, and the tax to be measured by such income, whether the



same or parts thereof be considered property or otherwise. Had
the recent amendment been a part of the Constitution when the
Pollock Case was decided there is no reason to suppose that

BMeven for the purpose of income taxation any class of income
would have been held to be property in the taxing sense what-
ever its character or nature may have been considered in other
Bserkses. Before the recent amendment the direct tax was con-
sidered a tax in terms on property, real or personal, whereas

all other taxes related to business, privileges, franchises, etc.,
though measured by different methods.

"These latter taxes are taken from the general property of

the citizen, just as the former, though not imposed in terms
thereon. The recent amendment simply transferred certain
categories of income from one of the great classes of taxes to the
other, to all intents and purposes if not in name. This trans-

fer makes all incomes conform to the tax-meaning definition of

the same as prescribed by all the courts, text writers, commen-
tators on the Constitution, and acts of Congress prior to the
Pollock decision.

"Income has been defined as 'the gain which proceeds from

labor, business, or property of any kind ; the profits of commerce
or business.' Sims's Appeal, 44 Pa. 347 ; Parker v. North

British & M. Ins. Co. 42 La. Ann. 428, 7 So. 599 ; Heyward v.
Farmers' Min. Co. 42 S. C. 138, 46 Am. St. Eep. 702, 28

L.RA. 48, 19 S. E. 963, 20 S. E. 64.

*'Also, an income tax is defined as 'a. tax which relates to the
product or income from property or from business pursuits.'
Waring v. Savannah, 60 Ga. 93; Keed v. Louisville, 97 Ky.

394, 28 L.E.A. 480, 30 S. wW. 973.
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"It is a tax upon a person in respect of his income imposed
in consideration of the amount of his net profits.

" 'A tax on the yearly profits arising from property, profes-
sions, trades, and offices.' (Black's Law Dictionary.)

" 'One which relates to the product or income from property
or business pursuits.' Reed v. Louisville, 97 Ky. 394, 28 L.E..A.
480, 30 S. W. 973.

"Under the general property laws of the States the taxable

status of property, real and personal, relates to the date fixed by
law for its assessment. The assessment, when later made, must

fix its value as of this date. This may be any day during a tax-
able year. Eaton v. Union County ISTat. Bank, 141 Ind. 159,.

40 N. E. 693 ; Dodge v. Nevada Nat. Bank, 48 C. C. A. 626,.

109 Fed. 726.

"An income tax is assessed and collected during the year sub-
sequent to the accrual of the income returned and by which



the tax is measured. Under a tax imposed with respect to net
incomes the citizen may be required to return for the purpose
of the measurement of the tax either his income for the preced-
ing year, or his average income for a designated number of
preceding years, or his estimated income for the current year..
That view is sustained by previous citations herein.

"It therefore follows that Congress at least during any period'
of the present year may impose and collect a tax on all incomes-
accruing subsequent to the promulgation of the recent constitu-
tional amendment, and it is strongly probable that the constitu-
tional amendment had the effect to empower Congress to meas-—

ure the tax by all income accruing from the 1lst day of Janu-

ary last. The power to impose the tax has existed during the
entire year, and there has been no impediment to its imposition
under the rule of uniformity during most of the year, and under
the weight of authority in the States, together with the con-
struction placed upon the National Constitution by the Su-

preme Court in the Legal Tender, and other cases, no reason ap-
pears why the tax now proposed could and should not be meas-
ured by the income accruing from the first of the year.

"Such latter provision would provide for the doing of no
act prior to December 31 next which would otherwise have been
done by the citizen. It would undo nothing; it would neither
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take away nor impair any vested right. State ex rel. Green-
baum V. Ehoades, 4 JSTev. 313.

" 'The language of a constitutional amendment should be read

in connection with the known condition of affairs out of which
the occasion for its adoption may have arisen” and then con-
strued if there be therein any doubtful expressions, in a way, so
far as is reasonably possible, to forward the known purpose or
object for which the amendment was adopted.' Maxwell v.

Dow, 176 U. S. 581, 44 L. ed. 597, 20 Sup. Ct. Eep. 448, 494."

"Depaetment of Justice”
"Office of the Attorney Geneeal,

"WasMngton, D. C, August 6, 1913.
"Hon. F. M. Simmons,

"United States Senate.

"My Deae Senatoe: Replying to your letter of July 30,

in which you inclose an amendment offered by Senator Root to
the income section of House bill 3321, together with his re-
marks at the time of its introduction, and asking for my views
with reference to the Senator's contention, permit me to say

"I am sending you two separate memorandums, one which
Congressman Hull very kindly prepared upon my request,
and the other prepared by one of the assistants in the depart-



ment. I hope they will answer your demands.

"It seems to me that the Senator's proposition is not well
founded. The practice in the past, the necessity for moving
along practical lines with respect to tax matters, together with
the other suggestions contained in the inclosed memorandums,

are adequate to overthrow his contention.

"With best wishes, faithfully, yours,
"J. C. McReynolds,
"Attorney General.

"ee me. eoot's peoposal to amend income-tax: law.
[Memorandum for the Attorney General by T. M. Gordon,
July 31, 1913.J

"Mr. EooT suggests that the income-tax law must be amend-

ed to operate only from the date of passage. His theory is that
income, once accrued, becomes principal. Hence there can be no
such thing as an 'income tax' on past income. Such a tax is a
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tax on principal, a direct tax, still requiring apportionment,
despite the fifteenth amendment. I do not agree with Mr..

EOOT.

"The whole question turns upon what the words 'taxes upon
incomes from whatever source derived' mean as used in the six-
teenth amendment.

"An income tax 1s sui generis. It is a legal fiction, a purely
metaphysical conception, very difficult to define or classify. It
seems to me, however, that it must be treated in a practical sort
of way, and that the definition which Mr. Root's argument

assumes builds up an unduly elaborate legal fiction, unwar-
ranted by authority and very unfortunate in its results.

"Of course Mr. Root can not have in mind that a tax to be

an income tax must actually be collected, or even assessed, be-
fore income ceases to be income. Such a requirement would be
wholly impossible to comply with. For example, such a re-
quirement would render it improper to assess the tax upon in-
come for the preceding year, as is done by this law, and as is
the universal custom of income-tax laws both in this country and
in England.

"Apparently Mr. Root does assume, however, that a tax can

not be a 'tax upon income' unless the law levying the tax is in
active operation at the precise instant that the income accrues,
so that it may then seize upon the income constructively ; i. e.,
in legal fiction. The law is conceived as a sort of invisible net



interposed between the individual and his source of income.

The Federal 1 per cent, is caught, branded, and turned loose
again, as it were, to be counted and collected at a later day by
the assessor. Of course physical analogies can not express pre-
cisely how the legal fiction solves such difiiculties as the fact
that any individual's yearly income can not be known till the

end of the year, or the situation of the merchant who may gain

in one transaction and lose in the next; nevertheless it must

be admitted that such a conception of a tax on income, though
very refined and metaphysical, is intellectually possible.

"I do not think, however, that usage, as evidenced by prior
laws upon the subject and by judicial decisions, has ever re-
stricted the meaning of the words to tax laws which might be-
conceived to operate in such a fashion.

"I. First, as to the word 'income,' I do not think that word
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necessarily implies a specific fund from which the tax must

be taken. A man who possessed no vested right to anything
might properly say, 'My present income is $5,000 a year.' If
that is his 'present income,' why may he not be taxed upon it ?

"II. That leads to the significance of the word 'upon.' This

word is used in such a wide variety of ways that it is very diffi-
cult to define exactly what we do mean when we say a tax 'upon'
anything. Taxes, generally speaking, are really contributions

from persons, who are classified for tax purposes with refer-

ence to various characteristics, as ownership of land, carrying

on a certain kind of business, etc. The factor or factors with
reference to which individuals are classified is usually said to be
the thing 'upon' which the tax is levied. (24 Harvard Law

Eeview, pp. 41-42). Thus Mr. Kennan, in his recent book

on Income Taxation, defines an income tax as 'a tax the amount

of which is determined with reference to the income of the tax-
payer' (p. 9). In other words, 'upon' usually means 'with ref-
erence to,' or 'hosed upon,' or 'measured hy.' And an income

tax is a tax based upon income or measured by income, not

carved out of a specific fund of income.

"In this sense a tax can be 'upon' a thing which a person no
longer ovtus or a state of things which has now ceased to exist.
As Mr. Cooley says (Cooley, Taxation 3d ed. pp. 492, 493,

494) :

" 'Unless the Constitution prohibits retrospective legislation

the basis of an assessment of taxes may as lawfully be retro-
spective as the reverse ; that is to say, it may as well have regard
to benefits theretofore received as to those which may be assessed
thereafter. Locke v. ISTew Orleans, 4 Wall. 172, p. 492, 18 L.

ed. 334.

« <* * * 9707, j” apportioning the tax between individu-



als is there any valid objection to making it on consideration of
a state of things that may now have come to an end ; as where

a tax 1s imposed on the extent of one's business for the preceding
year instead of upon an estimate of the business for the year to
come. Drexel v. Commonwealth, 46 Pa. 31 ; People v. Gold

Co. 92 K Y. 383. * * * One may be taxed upon prop-

erty which he has long ceased to own when the tax is levied'

(pp. 493-494).

"Locke V. New Orleans, 4 Wall. 172, 18 L. ed. 334, cited
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supra, held a State statute imposing an additional tax on prop-
erty according to the assessment for the previous year, and also
according to the assessment for the year before that, but not
exceeding the tax already imposed according to those assess-
ments, was constitutional.

"Drexel v. Commonwealth, 46 Pa. 31, also relied on by Mr.
Cooley, related to an income tax. The court said (p. 40)

" 'This act clearly intended to levy a tax of 3 per cent, on the
profits or income of the business and was not meant to tax capi-
tal. Profits must necessarily be the net profits of the business,
and the Commonwealth was to receive of them 3 per cent. It

was in fact a tax upon the income of the business in which the
defendants were engaged. The English income tax and the

United States income tax are based upon the incomes received in
preceding years. The present United States income tax is laid
upon the income of 1862, and the act of Congress of the 5th of
August, 1861 (12 Stat, at L. 309, chap. 45), expressly declares
that 'the tax herein provided shall be assessed upon the annual
income of the persons hereinafter named, for the year next
preceding the 1lst of January, 1862, and the said taxes, when so
assessed and made public, shall become a lien upon the property
or other sources of said income for the amount of the same,

with the interest and other expenses of collection until paid.'

" 'TIt is clearly therefore perfectly constitutional as well as
expedient, in levying a tax upon profits or income, to take as the
measure of taxation the profits or income of a preceding year.

To tax 1s legal, and to assume as a standard the transactions
immediately prior is certainly not unreasonable, particularly

when we find it always adopted in exactly similar cases. The

tax is graduated upon each individual upon his individual re-
ceipts.'

"In People v. Gold Co. 92 K Y. 383, a tax upon the fran-
chises of corporations, based upon dividends for the year pre-
ceding the passage of the law, was upheld.

" 'The fact that the amount of the tax may in some cases be
fixed by reference to the business of the company during the year
does not make the act retrospective. The burden it imposes is



future and for future expenditures. It is competent for the
legislature to adopt such method of valuing the franchises or
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property of corporations for the purpose of taxation as it deems
proper' (pp. 390-391).

"In Glasgow v. Eowse, 43 Mo. 479, an additional tax on in-
comes, levied according to the assessment of the preceding year,
was upheld. The court declared this to be 'in entire harmony
with the then existing revenue law, which provided that the
taxes collected for any year should be based on an assessment
made for the previous year' (p. 488).

"III. As appears from the cases supra, the courts do not go
through an elaborate fiction to prove that the income is still
income at the time the tax attaches. An income tax is still an
income tax whether it is levied on this year's income or last
year's income or (as has actually been done in the case of pro-
fessional incomes by the English income-tax statutes since
earliest times) on the average income for a period of years.

"Furthermore, every one of the earlier Federal income-tax
statutes and every one of the English statutes that I have ex-
amined not only based each year's tax upon the income for the
preceding year, but also based the tax for the first year upon
income which had already accrued before the passage of the act.
It is only fair to assume that the kind of income tax to which
the sixteenth amendment refers is the kind of income tax which
had been called an income tax in Federal statutes and levied
and collected many times theretofore.

"The Federal income-tax laws are as follows
Act of August 5, 1861 (12 Stat, at L. 292, chap. 45)

'The tax herein provided shall be assessed upon the annual

income of the persons hereinafter named for the year next pre-
ceding the time for assessing said tax, to wit, the year next pre-
ceding the 1st of January, 1862.' (12 Stat, at L. 309, sec. 49,
chap. 45).

Act of July 1, 1862 (12 stat, at L. 473, 474, chap. 119)

* * * 'The duty herein provided for shall be assessed

and collected upon the income for the year ending the 31st day
of December next preceding the time for levying and collecting
such duty; that is to say, on the 1lst day of May, 1863, and in
each year thereafter.'

Act of June 30, 1864 (13 Stat, at L. 223, 281, 283, chap.
173) :

'And the duty herein provided for shall be assessed, col-
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lected, and paid upon the gains, profits, or income for the year
ending the 31st day of December next preceding the time for
levying, collecting, and paying such duty (p. 281, sec. 116).

* * * Shall be levied on the 1st day of May' (p. 283, sec.

116) .

Eesolution of July 4, 1964 (13 Stat, at L. 417)

* * * 'There shall be levied, assessed, and collected, on

the 1st day of October, ISdJ/., a special income duty upon the
gains, profits, or income for the year ending the 31st day of
December next preceding the time herein named.'

"Act of March 2, 1867 (14 Stat, at L. 471, 478, 480, chap.
169) :

'And the tax herein provided for shall be assessed, collected,,
and paid upon the gains, profits, and income for the year end-
ing the 31st day of December next preceding the time for levy-
ing, collecting, and paying the tax (p. 478).

"Provided, That the tax on incomes for the year 1866 shall
be levied on the day this takes effect' (p. 480).

Act of July 14, 1870 (16 Stat, at L. 256, chap. 225)

* * * 'the tax hereinbefore provided shall be assessed

upon the gains, profits, and income for the year ending on the
3lst day of December next preceding the time for levying and
collecting said tax, and shall be levied on the 1st day of March,
1871/

"Act of August 27, 1894 (128 Stat, at L. 553, § 27, chap.
349, U. S. Comp. Stat. 1901, p. 2260)

'Tax to be levied January 1, 1895, on income for the year
ending December 31 next preceding time of levy' (§1 and §,
30) .

"English income-tax laws are as follows

Act June 22, 1842 (5 and 6 Vict. c. 35) : Taxed income from
April 5, 1842.

Act June 28, 1853 (16 and 17 Vict. c. 34) : Taxed income
from April 5, 1853.

Since 1860 the English tax has been re-enacted annually (16
Halsbury's Laws of England, 609). The act of April 29, 19ia
(10 Edward VII and 1 Geo. V, c. 8, § 65), 1is an example,
which provides



'(1l) Income tax for the year beginning on the 6th day of
April, 1909, shall be charged at the rate of Is. 2d.
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'(2) All such enactments as were in force on the 5th day of
April, 1909, shall, subject to the provisions of this act, have
full force and effect with respect to any duties of income tax
hereby granted.”

"IV. The economic conception of mi income tax is against
Mr. Root's interpretation.

From the economist's point of view the income tax is a con-
tribution by each individual, hosed upon his ability to pmj,
measured by his income. A man's income for the preceding
year 1s the most natural measure of his ability. And, as we
have seen above, all previous income-tax measures have been
levied on that basis.

Nor would it make the tax a 'capitation' tax to consider it

in this way. 'Capitation' taxes, in the constitutional sense, are
poll taxes, levied upon all men eqvully, without regard to wealth
or extrinsic circumstances. (Cooley, Taxation 3d ed. p. 28 ;

Hylton V. U. S. 3 Dall. 171 ; Springer v. U. S. 102 U. S. 586,
26 L. ed. 253 ; Head Money Oases, 18 Fed. 135, 139 ; Glas-
gow V. Eowse, 43 Mo. 480).

It is true that in Pollock v. Farmers' Loan & Trust Co. 158

IT. S. 601, 39 L. ed. 1108, 15 Sup. Ct. Eep. 912, the court stated
the economic theory and expressly refused to follow it to its
logical conclusion in the case of income from property, insist-
ing upon the necessity of considering also the source whence the
income was derived. (See p. 629.) But that holding does not

help Mr. Root's contention. The holding was that a tax upon

the income of property is a tax upon the property itself, not
because the income is property, but because the tax reaches back
through the income to the source from which it springs. Knowl-

ton V. Moore, 178 U. S. 41, 82, 44 L. ed. 969, 986, 20 Sup. Ct.
Rep. 749. Therefore the sixteenth amendment, which was

passed with the express purpose of escaping that decision, must

be held to give power to levy a direct tax on a property, at least
that kind of a direct tax on property which is measured by its
income. As was suggested above, if the sixteenth amendment

is really designed to permit a tax on property measured by in-
come, there is no reason why income already accrued may not

be taken as the standard.

V. The usefulness of the tax as a wa/r measure.

"This was one of the reasons most persistently urged for the
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adoption of the sixteenth amendment. Mr. Root's interpre-

tation would seriously impair its effectiveness, however. How
could large amounts of money be raised with any degree of
quickness if Congress must wait a year for income to accrue ?

And of course Mr. Root's objection would apply to an increase

in the rate of taxation as well as to the original imposition

of a tax. That this is a consideration of real substance is shown
by the fact that the income tax of 1861, for instance, was

aimed at income for the entire year of 1861, though passed on
August 5 of that year. (12 Stat, at L. 292, chap. 45. And

as the war proceeded it was found necessary to levy (Resolution
July 4, 1864) a special income tax on income for the whole

year 1863. (13 Stat, at L. 417). It would be very unfortu-

nate if the sixteenth amendment would not permit such a war
measure, and for Congress to assent to such a construction by
amending the law at this time would be a contemporaneous leg-
islative interpretation of some weight if the question ever arose
hereafter.

Faithfully, Thuelow M. Gordon,
Special Assistant to the Attorney-General.
Opinion of Senator John K. Shields.

"The argument, advanced to support the contention of the

Senator is predicated solely upon the assumption that profits,
dividends, and other moneys, constituting an income, when
received, immediately become 'principal,' or, in other words, is
incorporated into the corpus of the estate of the taxpayer, and
therefore not subject to direct taxation without apportionment.
This involves the further assumption that the tax imposed can
only be collected out of the income of the taxpayers, or, in
other words, that his general estate can not be subjected to its
payment.

'The question whether or not an income accrued immediately

and automatically becomes principal or a part of the general
estate of the owner, whether sound or unsound in economics or
financial evolution, is not in my opinion material to the ques-
tion involved.

But it is unsound. An income is defined to be:
'That gain which proceeds from labor, business, property, or

capital of any kind, as the produce of a farm, the rent of houses,
the proceeds of professional business, or money or stock fund's,
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etc. ; salary, especially the receipts of a private person or a cor-
poration from property.'



This is the natural and obvious sense of the term, and it is so
used in the constitutional amendment and in this bill. The
gain, profit, or acquisition constituting the income when it ac-
crues and 1s ascertained becomes an entity and property aa

much as a farm, bonds, corporate stocks, or other property from
which it may have had its source. That it may automatically
immediately become incorporated into the estate of the owner

or invested thereafter to yield an income, or is spent, given
away, or consumed, does not destroy the property entity of the
value it had when it accrued. The fact that the property ex-
isted and was owned by the taxpayer at one time is indestruc-
tible.

I suppose the objection of the Senator goes only to compu-
tations on incomes arising from property, real and personal,,
and not to those on incomes from business.

The question really presented for consideration is whether the
provision of the bill for the tax for the current year is retro-
active in its operation and imposes a liability for taxes before
the enactment of the law, and is for this reason unconsti-
tutional.

The constitutional amendment under which this tax in part
is imposed without apportionment ordains:

'The Congress shall have power to lay and collect taxes on
incomes from whatever source derived, without apportionment
among the several States and without regard to any census or
enumeration.'

It is well settled that —

'The language of a constitutional amendment should be read

in connection with the known condition of affairs out of which
the occasion of its adoption may have arisen, and then con-
strued, if there be therein any doubtful expressions, in a way,
so far as is reasonably possible, to forward the known purpose
or object for which the amendment was adopted.' Maxwell v.

Dow, 176 U. S. 597, 44 L. ed. 603.

It is a part of the history of this country that much of the
personal property owned by everyone, and the great accumu-
lations of wealth in the hands of the few, had for years escaped
taxation. They could not be taxed direct without apportion-
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ment, which was not deemed advisable. The income-tax law

of 1894 was enacted to remedy this injustice and to make this
property bear its just proportion of the expenses of the Gov-
ernment.

The Supreme Court of the United States held that tax, in so
far as it was imposed upon incomes received from real estate



and personal property, to be a direct property tax and, being
levied without apportionment, imconstitutional. The tax upon
incomes which arose from other sources, and upon which an
excise tax could be imposed, was not held void for that reason,
but the contrary conceded. Pollock v. Farmers' Loan & Trust

Co. 158 U. S. 618, 630, 39 L. ed. 1119, 1123, 15 Sup. Ct. Eep.
912.

The sixteenth amendment to the Constitution was proposed

and adopted to authorize Congress to impose a tax like that of
1894, after which this is modeled, and which is proposed to be
enacted under that power, in so far as it taxes incomes arising
from real and personal property. Congress already had the

power to impose a tax without apportionment on incomes aris-

ing from gains, profits, or other acquisitions in a business or-
dinarily called an excise tax. Flint v. Stone Tracy Co. 220

U. S. 107, 55 L. ed. 398, 31 Sup. Ct. Eep. 342, Ann. Cas.

1912 B, 1312.

There are two grounds upon which, in my opinion, the tax
for the current year can be sustained.

First. The Congress has general power to lay and collect

taxes, duties, imposts, and excises, to pay the debts and provide
for the common defense and general welfare of the United

States, unlimited save that duties, imposts, and excises shall be
uniform throughout the United States, and no capitation or

other direct tax shall be laid unless in proportion to the census
or enumeration, directed to be taken decennially, nor on articles
exported from other States. (Constitution, Art. I, sees. 8 and

9).

The Constitution contains no provision prohibiting the Con-
gress from imposing a tax upon property owned or business

done by the taxpayer previously to the enactment of the law
levying the tax. The general rule is that the Congress, within
constitutional limitations, has absolute power to determine the
objects of taxation and the method of the assessment of the tax.
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Cooley's Con. Lim. 737 ; Flint v. Stone Tracy Co. 220 U. S.
167, 55 L. ed. 420, 31 Sup. Ct. Kep. 342 ; Weston v. City of
Charleston, 2 Pet. 466, 7 L. ed. 487.

Therefore if the bill be construed to impose the tax for cur-
rent year on account of the ownership of incomes received —
property owned and business done previous to the enactment

of the law — it is within the power of Congress, without con- R
stitutional objection, and wvalid.

There is no constitutional prohibition of retroactive legisla-
tion which will affect this tax. Black's Con. Law 753 ; Cooley's
Con. Lim. 529 ; Satterlee v. Matthewson, 2 Pet. 380, 7 L. ed.



458 ; Drehman v. Stifle, 8 Wall. 595, 19 L. ed. 508.

If the constitutional amendment changes or authorizes Con-

gress to change the classification of a tax on incomes derived
from property from that of a direct tax to that of an excise tax,
and the tax here imposed is one of the latter class, then the
provision for computing incomes before the enactment of the

bill is clearly a mere method of assessment and not only al-
lowable, but usually done in assessing excise taxes. The au-
thorities authorizing this manner of assessment of excise taxes
will be hereafter stated.

Second. The provision of the bill requiring incomes received

by the taxpayer from all sources, from March 1, 1913, to be
computed in ascertaining the tax to be paid for the current

year i1s not the imposition of a retroactive tax, but the method of
assessment of the tax imposed for that part of the current year
after the enactment of the law, consisting in part of a property
tax and in part of an excise tax, and is valid and constitutional.

It is immaterial what the tax is called. The courts will treat

it according to its correct classification as ascertained by the leg-
islative intent disclosed in the bill when construed in the light of
its legislative and judicial history. I am inclined to think the

tax imposed is a property tax in part and excise tax in part. It

is a property tax so far as imposed upon incomes accruing to

the taxpayers from real and personal property, and an excise

tax so far as laid upon incomes arising from all other sources.

I do not think the constitutional amendment was intended to

change the classification of the tax, but merely to allow it to be
imposed without apportionment.

In so far as it is a property tax, it is imposed upon the tax-
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payer as the owner of so mueli property — that certain portion in
value of his property which he acquired as an income from real
and personal property — during certain periods for the current
year, from March 1 to December 31, and thereafter annually.

The extent of the property — the portion of the estate of the
taxpayer upon which he is taxed — is thus measured by the in-
come received during said periods, to be ascertained and jB.xed
as in the bill prescribed. This, under the Pollock cases, is a
direct tax, but it is now authorized, without apportionment, by
the constitutional amendment under which it is proposed to be
enacted.

It is an excise tax so far as it is imposed on incomes from
all other sources, as has been decided by the Supreme Court in
many cases.

There seems to be no valid objection to imposing the two
classes of taxes in the same law. This was done in the act of
1894 and not considered objectionable. The court, referring to



it in the Pollock cases, expressly stated that this point did not
affect its decision. Pollock v. Farmers' Loan & T. Co. 158 U. S.
636, 39 L. ed. 1125, 16 Sup. Ct. Eep. 912.

The Congress, within constitutional limitations, has plenary
power to select the objects of taxation and the methods by which
the tax imposed shall be levied, assessed, and collected. It
may, with proper uniformity, tax all the property of the tax-
payers or only a portion or a certain kind of it. It may impose
an excise tax on all business, avocations, or on part of them.
It also has almost unlimited power in providing for the se-
lection of the property to be taxed, and all necessary machinery
for the assessment of the same for taxation and for the col-
lection of the tax. These principles are elementary. Cooley's
Con. Lim. 737, 739; Cooley's Taxation, vol. 1, 602-604.

In the case of Flint v. Stone Tracy Co. 220 U. S. 167, 55 L.
ed. 420, 31 Sup. Ct. Eep. 342, it is said:

'We must not forget that the right to select the measure and
objects of taxation devolves upon the Congress and not upon

the courts, and such selections are valid unless constitutional
limitations are overstepped.'

All the authorities agree that the basis of an assessment for
taxation may be retrospective. Cooley on Taxation, vol. 1, p.
492.
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The same method, it is true, is here provided for assessing

the property tax and the excise tax imposed, but I can see no
objection to the bill on this account. It is equally applicable to
both taxes and makes the machinery less complicated and easier

of operation. Direct taxation by reason of the ownership of
property and an excise tax upon business are merely different
methods by which the same end is reached ; that is, by which the
taxpayer is made to contribute out of his property to the sup-
port of the Government.

As before stated, the provision of the bill requiring the com-
putation of incomes received by taxpayers during the periods
mentioned in the bill is merely the basis for the assessment of
the tax, and it is well settled that incomes received before the
law is passed may be considered in ascertaining the tax to be
paid for the first year.

The excise cases decided by the Supreme Court of the Unit-

ed States sustain these conclusions. They are directly in point
in so far as the property taxed arises from incomes from busi-
ness subject to an excise tax and clearly analogous where the
income arises from real and personal property, both of which
are to be found in this bill.

The court has held in all these cases that the tax to be col-



lected may be measured by the business done, the profits made,

the dividends accrued, and the gains made for periods previous

to the enactment of the law imposing the tax, in some other cas-

es a part of the year, like the present law, and in others the year
previous to that in which the law was enacted.

It is also held that where the basis fixed for the assessment is
a percentage on the capital stock or business done by a corpo-
ration, and that in this way assets which are exempt from tax-
ation and business not taxable are included in making the as-
sessment, the validity of the tax imposed is not affected.

In Home Ins. Co. v. N. Y. 134 U. S. 594, 33 L. ed. 1025,

10 Sup. Ct. Eep. 593, the tax in question was imposed upon the
privilege of the complainant to do business as a corporation
within the State and was measured by the extent of the divi-
dends of the corporation of the current year upon the capital
stock, some two million dollars of which were invested in bonds
of the United States exempt from taxation. The tax was at-
tacked because this mode of assessing the same included the
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value of exerapt property. The court, in sustaining the tax,
said:

'Tt is not a tax in terms upon the capital stock of the com-
pany, nor upon any bonds of the United States composing a

part of the stock. The statute designates it a tax upon the 'cor-
porate franchises or business' of the company, and reference is
only made to its capital stock and dividends for the purpose of
determining the amount of the tax to be enacted each year. The
validity of the tax can in no way be dependent upon the mode
which the State may deem fit to adopt in fixing the amount for
any year which it will exact for the franchise. No constitu-
tional objection lies in the way of a legislative body prescribing
any mode of measurement to determine the amount it will

charge for the privilege it bestows.'

The case of the State of Maine v. Grand Trunk Ey. Co. in-

volves an excise tax levied by the State upon railroad corpo-
rations for the privilege of exercising their franchise within the
State, the tax being fixed by a certain percentage of the trans-
portation receipts of the company, including interstate and for-
eign commerce, for the previous year. The tax was assailed

upon the ground that it was a burden upon interstate commerce

and the business done in a former year. The court sustained

the tax. In the opinion, amoiig other things, it is said:

'The character of the tax or its validity is not to be deter-
mined by the mode adopted in fixing its amount for any specific
period or the time of its payment. The whole field of inquiry
into the extent of revenue from sources at the command of the
corporation is open to the consideration of the State in deter-
mining what may be justly exacted for the privilege. * * *



'And if the inquiry of the State as to the value of the privi-
lege were limited to the receipts of certain past years instead of
the year in which the tax is collected it is conceded that the
validity of the tax would not be affected ; and if not, we do not
see how a reference to the results of any other year could affect
its character. There is no levy by the statute on the receipts
themselves, either in form or fact; they constitute, as stated
above, simply the means of ascertaining the value of the privi-
lege conferred.'

In Stockdale v. Atlantic Ins. Co. 20 Wall. 341, 22 L. ed.
354, an excise tax assessed upon dividends declared by the
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company previously was held to be valid. Mr. Justice Miller
in his opinion said

'The right of Congress to have imposed this tax by a new
Bstatute, although the measure of it was governed by the income
of the past year, can not be doubted ; much less can it be doubt-
ed that it could impose such a tax on the income of the current
year, though part of that year had elapsed when the statute was
passed. The joint resolution of July 4, 1864, imposed a tax

of 5 per cent, upon all incomes of the previous year, although
one tax on it had already been paid, and no one doubted the
validity of the tax or attempted to resist it.'

Flint V. Stone Tracy Co. 220 U. S. 142, 55 L. ed. 410, 31

Sup. Ct. Eep. 342, Ann. Cas. 1912 B, 1312 — the corporation-

tax case — 1s the latest excise-tax case. All the cases where ex-
cise taxes have been attacked, because in the measurement or
assessment of the tax property nontaxable, and profits, in-
comes, and business accruing previous to the passage of the law,
were included and valued, are reviewed, and it is there held that
the Government may use these methods in measuring or assess-

ing the tax imposed without affecting the validity of the tax.

I think the principle controlling all these cases is the same
here involved, and sustains the tax proposed to be imposed.

There is nothing in the amendment requiring the tax to be

paid or collected out of the specific moneys constituting the
income accruing during said periods, and what the taxpayer

does with the moneys constituting his income is immaterial.

It can not have the effect to relieve him of the tax imposed upon
him as the owner of property of its wvalue. This tax, like all
other taxes, is a debt due to the Government, and collectible
out of any of the taxpayer's property that may be found. If

the law was otherwise, the payment and collection of the tax
would be dependent upon the ability of the taxpayer to dis-

pose of his income before the authorities could seize it for the
payment of his just contribution to the expenses of the Gov-
ernment.



The statutes of a majority, if not all, of the States provide
that property shall be assessed against the owners upon some
certain day of the year and that transfers after that shall not
affect the assessment. The owner of the property upon the

day of the assessment is liable for the tax thereon according
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to the assessment made, notwitlistandiiig the general assembly,
municipal council, or other taxing power may levy the tax on

a subsequent day of the year. The property of the citizens
taxed for that year is here measured by that which they own on
the day fixed for the assessment, and which is made as of that
day. These laws have never been questioned so far as I can
find.

The provisions of this bill upon this question are not different
from the income-tax laws of England and those heretofore en-
acted in this country.

The English income tax enacted June 28, 1853, provided

that the same should be operative and effective from and after
April 5, 1852, and of course included incomes accruing pre-
vious to its enactment.

The income tax imposed by Congress August 5, 1861, ex-
pressly provided that —

"the tax herein provided shall be assessed upon the annual in-
comes of the persons hereinafter named for the year next pre-
ceding the 1st of January, 1862, and the said taxes when so
assessed and made public shall become a lien upon the property
or other sources of said income for the amount of the same,
with the interest and other expenses of collection until paid."”
(12 stat, at L. 309, chap. 45).

Here the tax was imposed upon the incomes accruing be-
tween January 1, 1861, and August 5 of that year, the day of
the enactment of the law.

The act of July 14, 1862, superseding the one above stated,
provided for the assessment upon incomes received from and
after January 1 of that year, or for a period of six months be-
fore the act was passed.

The income tax of 1894, enacted in August of that year

provided for the taxation of incomes from the beginning of the
current year and was attacked upon this ground. The question

was not decided in the cases which reached the Supreme Court

of the United States, but it was held by the Supreme Court of

the District of Columbia in the case of Moore, v. Miller, decided
January 23, 1895, that there was nothing in the objection. In
that case Hagner, J., said



'This provision is of the same character as those appearing
in the former income acts of the United States.
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'The first act, passed on the 5th of August, 1861, declared
that from and after the 1lst of January, 1862, there should be
levied an income tax, which should be assessed in the first in-
stance 'upon the annual income for the year preceding the 1st
of January, 1862,' thus including in return the income that

had accrued during the seven months next preceding the pas-
sage of the law.

'The act of the 14th of July, 1862, which superseded the

frst law, declared that the tax should be levied on the 1lst of
May, 1863, upon the income of the preceding year ending the
Slst of December, 1862, including thereby the six months and

a half of the year that had expired at the time the act was
passed.

'The English act of 1853, passed on the 28th of June, 1853,
edeclared that the income tax thereby established should be oper-
ative from and after the 5 th day of the preceding April.

'ISTo authority was quoted in support of this contention, and
I have been unable to discover any if it exists.

'But the very point appears to have been decided the other

way in 20 wall. 331, 22 L. ed. 351, Stockdale v. Ins. Co., where
Mr. Justice Miller said: 'The right of Congress to have im-
posed this tax by a new statute, although the measure of it was
governed by the income of the past years, can not be doubted;
much less can it be doubted that it could impose such a tax

on the income of the current year, though part of that year had
elapsed when the statute was passed. The joint resolution of
July 4, 1864, imposed a tax of 5 per cent on all incomes of the
previous year, although one tax on it had already been paid;

and no one doubted the wvalidity of the act or attempted to resist
it!

In a Pennsylvania case, in which a tax in substance was im-
posed upon incomes, a similar question was presented and held
not to afi”ect the validity of the law

'This act clearly intended to levy a tax of 3 per cent on the
profits or income of the business, and was not meant to tax
capital. Profits must necessarily be the net profits of the busi-
ness, and the Commonwealth was to receive of them 3 per cent.

It was in fact a tax upon the income of the business in which

the defendants were engaged. The English income tax and the
United States income tax are based upon the incomes received in
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preceding yearj.. The present United States income tax is

laid upon the income of 1862, and the act of Congress of the

5th of August, 1861 (12 Stat, at L. 309, chap. 45), expressly
declares that the tax herein provided shall be assessed upon the-
annual income of the person hereinafter named, for the year-

next preceding the 1st of January, 1862, and the said taxes,

when so assessed and made public, shall become a lien upon the
property or other resources of said income for the amount of

the same, with the interest and other expenses of collection until-
paid.

'Tt is clearly, therefore, perfectly constitutional, as well as-
expedient, in levying a tax upon profits or income, to take as
the measure of taxation the profits or income of a preceding
year. To tax is legal, and to assume as a standard the trans-
actions immediately prior is certainly not unreasonable, partic-
ularly when we find it always adopted in exactly similar cases.
The tax is graduated upon each individual upon his individual
receipts.'

The Wisconsin income tax law went into effect July 5, 1911,

but provided for taxing all incomes received during that year.
The act was attacked, among other grounds, upon the conten-
tion that it was retroactive and void under the constitution of
that State. The court is disposing of this question said

'One further objection we overrule, here without comment,

for the reason that it seems very unsubstantial, namely, the'
objection that the law is retroactive and valid, because assessed
on income received during the entire year 1911, while it did

not go into effect until July 15 of that year, and also because
it includes profits derived from the sale of property purchased
at any time within three years previously.' (Income Tax cases,
148 wis. 456, 514, 134 K W. 673, 135 N. W. 164, Ann. Cas..

1913Aa, 1147.

In Wisconsin & M. K. Co. v. Powers (191 U. S. 379, 48 L..

ed. 229, 24 Sup. Ct. Eep. 107) a statxite was sustained which
made the income of the railway company within the States,
including interstate earnings, the prima facie measure of the-
value of the property within the State for the purpose of taxa-
tion. In the course of the opinion the court said

'In form the tax is a tax on 'the property and business of such-
railroad corporation operated within the State,' computed upon
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certain percentages of gross income. The prima facie measure

of the plaintiff's gross income is substantially that which was
approved in Maine v. Grand Trunk E. Co." 142 U. S. 217, 228,

35 L. ed. 994, 995, 3 Inters. Com. Eep. 807, 12 Sup. Ct. Kep.
121, 163.



The statute of Minnesota, passed for revenue purposes in

1905, levied a property tax to be computed upon the gross
receipts of corporations doing both domestic and interstate
business, the last of which, of course, could not be taxed by
the State, as such a tax would be a burden upon interstate com-
merce and in violation of the commerce clause of the Federal
Constitution. The Supreme Court of the United States sus-
tained this statute and upheld the tax. In the opinion de-
livered for the court by Mr. Justice Day it is said:

'Upon the whole we think the statute falls within that class
where there has been exercise in good faith of a legitimate tax-
ing power, the measure of which taxation is in part the pro-
ceeds of interstate commerce, which could not in itself be taxed
and does not fall within that class of statutes uniformly con-
demned in this court, which show a manifest attempt to burden
the conduct of interstate commerce, such power, of course, being
beyond the authority of the State.' Express Co. v. Minn. 223

U. S. 335, 56 L. ed. 459, 32 Sup. Ct. Eep. 211.

These two last cases seem to be directly in point. They in-
volved statutes imposing property taxes, measured or assessed

by methods which involved in part the computation of property

and incomes not within the taxing power of the State. This

was but an application of the general principle that the legis-
lature has the power to prescribe any method of assessment of
property for taxation that may be deemed wise and efScient and
illustrates the important distinction between the subject of tax-
ation and the method of assessment of taxation.

I think the amendment without merit and the provision of
the bill called in question constitutional."™ *

A similar provision in Wisconsin was held by the Supreme
Court of that State to be valid. "One further objection we
overrule here without comment, for the reason that it seems very

2 Cong. Record, A. D. 1913, Aug. 26, 1913, pp. 4183-4189. See Seaate
Doc, 171.
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unsubstantial, namely, the objection that the law is retroactive
and void, because assessed on incomes received during the entire
year 1911, while it did not go into effect until July 15th of
that year, and also because it includes profits derived from the
sale of property purchased at any time within three years
previously." *

§ 30. Constitutionality of provisions concerning exami-

nation of taxpayers. The constitutionality of the sections of
the Eevised Statutes which apply to the collection of the in-
come tax, have also been attacked. It has been claimed that the
provisions authorizing the court to punish disobedience to the
collector's summons as a contempt are not judicial, and con-



sequently cannot be vested in one of the courts of the United
States; and furthermore are a denial to the taxpayer of his
right to trial by a jury, which is guaranteed him by the Sixth
Amendment. The provisions for the examination of the tax-

payer and his books have been also criticised as a violation of
the Fifth Amendment to the Constitution, by compelling a

person to be a witness against himself in a case which is in its
nature criminal.

The sections as amended are as follows:

"Section 31Y3 : — It shall be the duty of any person, part-
nership, firm, asHociation, or corporation, made liable to any
duty, special tax, or otlier tax imposed by law, when not other-
wise provided for, in case of a special tax, on or before the
thirty-first day of July in each year, in case of income tax on
or before the first day of March in each year, and in other
cases before the day on which the taxes accrue, to make a list
or return, verified by ocath or affirmation, to the collector or a
deputy collector of the district where located, of the articles
or objects, including the amount of annual income, charged
Bwith a duty or tax, the quantity of goods, wares, and mer-
chandise made or sold and charged with a tax, the sever.il

rates and' aggregate amount, according to the forms and regu-
lations to be prescribed by the Commissioner of Internal
Revenue, with the approval of the Secretary of the Treasury,

8 Income Tax Cases, 148 Wis. 456, 514, 134 N. W. 673, 135 N. W. 1064,

Ann. Cas. 1913 A, 1147.
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for which such person, partnership, firm, association, or cor-
poration is liable: Provided, That if any person liable to pay
any duty or tax, or owning, possessing, or having the care or
management of property, goods, wares, and merchandise,

articles or objects liable to pay any duty, tax, or license, shall
fail to make and exhibit a list or return required by law, but
shall consent to disclose the particulars of any and all the
property, goods, wares, and merchandise, articles, and objects
liable to pay any duty or tax, or any business or occupation
liable to pay any tax as aforesaid, then, and in that case, it
shall be the duty of the collector or deputy collector to make
such list or return, which, being distinctly read, consented to,
and signed and verified by oath or affirmation by the person

so owning, possessing, or having the care and management as
aforesaid, may be received as the list of such person : Provided
further. That in case no annual list or return has been ren-
dered by such person to the collector or deputy collector as
required by law, and the person shall be absent from his or

her residence or place of business at the time the collector or
a deputy collector shall call for the annual list or return, it
shall be the duty of such collector or deputy collector to leave
at such place of residence or business, with some one of suita-
ble age and discretion, if such be present, otherwise to deposit



in the nearest post-ofiice, a note or memorandum addressed to
such person, requiring him or her to render to such collector

or deputy collector the list or return required by law, within
ten days from the date of such note or memorandum, verified

by oath or affirmation. And if any person, on being notified or
required as aforesaid shall refuse or neglect to render such list
or return within the time required as aforesaid, or whenever

any person who is required to deliver a monthly or other

return of objects subject to tax fails to do so at the time re-
quired, or delivers any return which, in the opinion of the col-
lector, is false or fraudulent, or contains any undervaluation
or understatement, it shall be lawful for the collector to sum-
mon such person, or any other person having possession, cus-
tody, or care of books of account containing entries relating

to the business of such person, or any other person he may

deem proper, to appear before him and produce such books, at
Foster Income Tax. — 9.
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a time and place named in the summons, and to give testimony
or answer interrogatories, under oath, respecting any objects
liable to tax or the returns thereof. The collector may sum-
mon any person residing or found within the state in which
his district lies ; and when the person intended to be summoned
does not reside and cannot be found within such state, he may
enter any collection district where such person may be found,
and there make the examination herein authorized. And to

this end he may there exercise all the authority which he
might lawfully exercise in the district for which he was com-
missioned."

"Section 3174. — Such summons shall in all cases be served

by a deputy collector of the district where the person to whom it
is directed may be found, by an attested copy delivered to such
person in hand, or left at his last and usual place of abode,
allowing such person one day for each twenty-five miles he

may be required to travel, computed from the place of service

to the place of examination; and the certificate of service
signed by such deputy shall be evidence of the facts it states
on the hearing of an application for an attachment. When the
summons requires the production of books, it shall be sufficient
if such books are described with reasonable certainty." *

"Sec. 3175. — Whenever any person summoned under the two
preceding sections neglects or refuses to obey such summons,

or to give testimony, or to answer interrogatories as required,
the collectors may apply to the judge of the District Court or to
a commissioner of the Circuit Court of the United States for the
district within which the person so summoned resides for an
attachment against him as for a contempt. It shall be the

duty of the judge or commissioner to hear the application, and,
if satisfactory proof is made, to issue an attachment, directed
to some proper officer, for the arrest of such person, and upon
his being brought before him to proceed to a hearing of the



case; and upon such hearing the judge or commissioner shall
have power to make such order as he shall deem proper not
inconsistent with existing laws for the punishment of con-
tempts, to enforce obedience to the requirements of the sum-

§ 30. 1 U. S. Eev. Stat, section the production of corporate books to

3174 (U. S. Comp. Stat. 1901, p. aid in assessing holder of stock,

2067) . For note on power to compel 8 L.R.A. (N.S.) 788.
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mons and to punish such person for his default or disobe-
dience." "

That Congress may grant the courts the power to make an

order compelling testimony before the commissioner, or the
production of books in a proper case, 1s established by the de-
cision sustaining the constitutionality of the analogous pro-
visions of the Interstate Commerce Law.' The twelfth section

of that act provided that

"For the purposes of this act the commissioner shall have
power to require, by subpoena, the attendance and testimony
of witnesses and the production of all books, papers, tariffs”
contracts, agreements, and documents relating to any matter
under investigation.

"Such attendance of witnesses and the production of such
documentary evidence may be required from any place in the-
United States, at any designated place of hearing. And in

case of disobedience to a subpoena the commissioner, or any
party to a proceeding before the commissioner, may invoke the
aid of any court of the United States in requiring the attend-
ance and testimony of witnesses and the production of books,
papers, and documents under the provisions of this section.

"And any of the Circuit Courts of the United States within

the jurisdiction of which such inquiry is carried on may, in
cases of contumacy or refusal to obey a subpoena issued to any
common carrier subject to the provisions of this act, or other
person, issue an order requiring such common carrier or other
person to appear before said commissioner (and produce books
and papers 1f so ordered) and give evidence touching the matter
in question; and any failure to obey such order of the court
may be punished by such court as a contempt thereof." *

The Circuit Court of the United States dismissed an appli-
cation for an order compelling the attendance and testimony of
witnesses, and the production of books before the commissioner, .
8 U. S. Rev. Stat. § 3175. For 8 Interstate Gommeree Commission'

note on contempt in refusing to pro- v. Brimson, 154 U. S. 447,

duce books and papers in response 1047, 4 Inters. Com. Rep. 545,

38

l*

see

L.

cd.



to subpoena upon ground that they Sup. Ct. Rep. 1125.
contain private matter, see 29 L.R.A. * 26 Stat, at L. chap. 128, p. 743=

(N.S.) 716. (U. S. Comp. Stat. 1901, p. 3163).
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on the ground that this was not a controversy in law or equity,
the determination of which could be vested in a court of the
United States, and that consequently the section was void.*
This decision was reversed upon appeal to the Supreme Court

by a majority of five to three. Justices Haelan, Geay,

Beown, Shieas and White voted in the affirmative; Chief
Justice FuLLEE and Justices Beewee and Jackson in the

negative.

Mr. Justice Field, who was not present at the argument,

took no part in the decision, but his opinion in the previous
case of In re Pacific Railway Commission, 32 Fed. 267, indi-
cates that he would have joined the minority.

The reasoning upon which the decision was based is to be
found in the following extracts from the opinion of Mr. Justice
Haelan

"It is to be observed that independently of any question
concerning the nature of the matter under investigation by the
Commission — however legitimate or however vital to the public
interests the inquiry being conducted by that body — the judg-
ment below rests upon the broad ground that no direct pro-
ceeding to compel the attendance of a witness before the Com-
mission, or to require him to answer questions put to him,

or to compel the production of books, documents, or papers in
his possession relating to the subject under examination, can
be deemed a case or controversy of which, under the Constitu-
tion, a court of the United States may take cognizance, even if
such proceeding be in form judicial. And the theory upon

which the judgment proceeded is applicable alike to corpora-
tions and individuals, although by the established doctrine of
the courts a railroad corporation may, under legislative sanction
and upon making compensation, appropriate private property

for the purposes of its right of way, because and only because
its road is a public highway established primarily for the
convenience of the people and to subserve public objects, and,
therefore, subject to governmental control. Cherokee IsTation

B In re Interstate Commerce Com- Commission, 32 Fed. 251, 267, per

mission, 53 Fed. 476, per Gresliam, Mr. Justice Field, Sawyer and Sa-
J. See also In re Padfic Railway bin, JJ.
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V. Kansas Eailway Co. 135 U. S. 641, 657, 34 L. ed. 295, 302,
10 Sup. Ct. Eep. 965.

"What is a case or controversy to Bwhich, under the Constitu-
tion, the judicial power of the United States extends ? Refer-
ring to the clause of that instrument, which extends the judicial
power of the United States to all cases in law and equity
arising under the Constitution, the laws of the United States,
and treaties made or that shall be made under their authority,
this court, speaking by Chief Justice Marshall, has said:

'This clause enables the judicial department to receive juris-
diction to the full extent of the Constitution, laws, and treaties,
of the United States when any question respecting them shall
assume such a form that the judicial power is capable of acting
on it. That power is capable of acting only when the subject

is submitted to it by a party who asserts his rights in the form
prescribed ,by law. It then becomes a case, and the Constitu-
tion declares that the judicial power shall extend to all cases
arising under the Constitution, laws, and treaties of the United
States. Osborn v. Bank of the United States, 9 Wheat. 738,

819, 6 L. ed. 204, 223. And in Murray v. Hoboken Co. 18

How. 272, 284, 15 L. ed. 372, 377, Mr. Justice Ctjetis, after
observing that Congress cannot withdraw from judicial cog-
nizance any matter which, from its nature, is the subject of a
suit at the common law, or in equity or admiralty, nor, on

the other hand, bring under judicial power a matter which,

from its nature, is not a subject for judicial determination”®
said: 'At the same time there are matters involving public
rights which may be presented in such form that the judicial
power is capable of acting on them, and which are susceptible

of judicial determination, but which Congress may or may not
bring within the cognizance of the courts of the United States,
as it may deem proper.' So, in Smith v. Adams, 130 U. S.

173, 32 L. ed. 897, 9 Sup. Ct. Eep. 566, Mr. Justice Field,
speaking for the court, said that the term 'case' and 'contro-
versies' in the Constitution embraced 'the claims or contentions
of litigants brought before the courts for adjudication by regu-
lar proceedings established for the protection or enforcement of
rights, or the prevention, redress, or punishment of wrongs.'

"Testing the present proceeding by these principles, we are
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of opinion that it is one that can properly be brought under
judicial cognizance.

"We have before us an act of Congress authorizing the

Interstate Commerce Commission to summon witnesses and

to require the production of books, papers, tariffs, contracts,
agreements, and documents relating to the matter under in-
vestigation. The constitutionality of this provision, assuming
it to be applicable to a matter that may be legally entrusted to
an administrative body for investigation, 1is, we repeat, not



disputed and is beyond dispute. Upon every one, therefore,

who owes allegiance to the United States, or who is within

its jurisdiction, enjoying the protection that its government
affords, rests an obligation to respect the national will as thus
expressed in conformity with the Constitution. As every citi-

zen is bound to obey the law and to yield obedience to the
constituted authorities acting within the law, this power con-
ferred upon the Commission imposes upon any one, summoned

by that body to appear and to testify, the duty of appearing

and testifying, and upon any one required to produce such

books, papers, tariffs, contracts, agreements, and documents

the duty of producing them, if the testimony sought, and the
books, papers, etc., called for, relate to the matter under inves-
tigation, if such matter is one which the Commission is legally
entitled to investigate, and if the witness is not excused, on
some personal ground, from doing what the Commission

requires at his hands. These propositions seem to be so clear

and indisputable that any attempt to sustain them by argument
would be of no value in the discussion. Whether the Commis-

sion is entitled to the evidence it seeks, and whether the refusal
of the witness to testify or to produce books, papers, etc., in his
possession, is or is not in violation of his duty or in derogation
of the rights of the United States, seeking to execute a power
expressly granted to Congress, are the distinct issues between
that body and the witness. They are issues between the United
States and those who dispute the validity of an act of Congress
and seek to obstruct its enforcement. And these issues, made

in the form prescribed by the act of Congress, are so presented
that the judicial power is capable of acting on them.

"The question so presented is substantially, if not precisely,
that which would arise if the witness was proceeded against
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by indictment under an act of Congress declaring it to be an
offence against the United States for any one to refuse to
testify before the Commission after being duly summoned, or

to produce books, papers, etc., in his possession upon notice to
do so, or imposing penalties for such refusal to testify or to
produce the required books, papers, and documents. A prose-
cution for such offence or a proceeding by information to re-
cover such penalties -would have as its real and ultimate object
to compel obedience to the rightful orders of the Commission,
while it was exerting the powers given to it by Congress.

And such is the sole object of the present direct proceeding.
The United States asserts its rights, under the Constitution

and laws, to have these appellees answer the questions pro-
pounded to them by the Commission, and to produce specified
books, papers, etc., in their possession or under their control.
It insists that the evidence called for is material in the matter
under investigation; that the subject of investigation is within
legislative cognizance, and may be inquired of by any tribunal
constituted by Congress for that purpose. The appellees deny
that any such rights exist in the general government, or that



they are under a legal duty, even if such evidence be impor-
tant or vital in the enforcement of the Interstate Commerce
Act, to do what is required of them by the Commission. Thus
has arisen a dispute involving rights or claims asserted by
the respective parties to it. And the power to determine it
directly, and, as between the parties, finally, must reside some-
where. It cannot be that the general government, with all the
powers conferred upon it by the people of the United States,
is helpless in such an emergency, and is unable to provide
some method, judicial in form, and direct in its operation for
the prompt and conclusive determination of this dispute.

"As the Circuit Court is competent under the law by which

it was ordained and established to take jurisdiction of the par-
ties, and as a case arises under the Constitution or laws of the
United States when its decision depends upon either, why is

not this proceeding judicial in form and instituted for the deter-
mination of distinct issues between the parties, as defined by
formal pleadings, a case or controversy for judicial cognizance,
within the meaning of the Constitution? It must be so re-

garded, unless, as is contended. Congress is without power to
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provide any method for enforcing the statute or compelling
obedience to the lawful orders of the Commissioner, except
through criminal prosecution or by civil actions to recover pen-
alties imposed for non-compliance with such orders. But no
limitation of that kind upon the power of Congress to regulate
commerce among the states is justified either by the letter or
the spirit of the Constitution. Any such i”ule of constitutional
interpretation, if applied to all the grants of power made to
Congress, would defeat the principal objects for which the Con-
stitution was ordained. As the issues are so presented that

the judicial power is capable of acting on them finally as be-
tween the parties before the court, we cannot adjudge that the
mode prescribed for enforcing the lawful orders of the Inter-
state Commission is not calculated to attain the object for
which Congress was given power to regulate interstate com-
merce. It cannot be so declared unless the incompatability be-
tween the Constitution and the act of Congress is clear and
strong. Fletcher v. Peck, 6 Cranch. 87, 128, 3 L. ed. 162,

175. In accomplishing the objects of a power granted to it,
Congress may employ any one or all the modes that are appro-
priate to the end in view, taking care only that no mode em-
ployed is inconsistent with the limitations of the Constitution.

"We do not overlook these constitutional limitations which,

for the protection of personal rights, must necessarily attend
all investigations conducted under the authority of Congress.
Neither branch of the legislative department, still less any
merely administrative body, established by Congress, possesses,
or can be vested with, a general power of making an inquiry
into the private affairs of the citizen. Kilbourn v. Thompson,
103 U. s. 168, 190, 26 L. ed. 377, 386. We said in Boyd v.



United States, 116 U. S. 616, 630, 29 L. ed. 746, 751, 6 Sup.

Ct. Hep. 524 — and it cannot be too often repeated, — that the
principles that embody the essence of the constitiitional liberty
and security forbid all invasions on the part of the government
and its employees of the sanctity of a man's home, and the
privacies of his life. As said by Mr. Justice Field, In re Pa-
cific Eailway Commission, 32 Fed. 241, 250, of all the rights of
the citizen, few are of greater importance or more essential to
his peace and happiness than the right of personal security,

and that involves, not merely protection of his person from as-
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sault, but exemption of his private affairs, books, and papers
from the inspection and scrutiny of others. Without the en-
joyment of this right, all others would lose half their value."

"Without the aid of judicial process of some kind, the reg-a-
latlons that Congress may establish in respect to interstate
commerce cannot be adequately or efficiently enforced. One

mode, as already suggested, — the validity of which is not ques-
tioned, — of compelling a witness to testify before the Inter-
state Commerce Commission, to answer questions propounded

to him relating to the matter under investigation and which

the law makes it his duty to answer, and to produce books,
papers, etc., is to make his refusal to appear and answer, or

to produce the documentary evidence called for, an offence
against the United States punishable by fine or imprisonment.

A criminal prosecution of the witness under such a statute, it is
conceded, would be a case or controversy within the meaning

of the Constitution, of which a court of the United States could
take jurisdiction. Another mode would be to proceed by in-
formation to recover any penalty imposed by the statute. A
proceeding of that character, it is also conceded, would be a case
or controversy of which a court of the United States could take
cognizance. If, however, Congress, in its wisdom, authorizes

the Commission to bring before a court of the United States

for determination the issues between it and a witness, that

mode of enforcing the act of Congress, and of compelling the
witness to perform his duty, is said not to be judicial, and is
beyond the power of Congress to prescribe.

"We cannot assent to any view of the Constitution that can-

cedes the power of Congress to accomplish a named result, in-
directly, by particular forms of judicial procedure, but denies
its power to accomplish the same result, directly, and by a
different proceeding judicial in form. We could not do so

without denying to Congress the broad discretion with which

it is invested by the Constitution of employing all or any of the
means that are appropriate or plainly adapted to an end which

has unquestioned power to accomplish, namely, the protection

8 Interstate Commerce Commission L. ed. 1056-1058, 4 Inters. Com.
V. Brimson, 154 U. S. pp. 474-479, 38 Rep. 545, 14 Sup. Ct. Rep. 1125.
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of interstate commerce against improper burdens and discrim-—
inations." "'

"The present proceeding is not merely ancillary and advisor7.

It is not, as in Gordon's case,' one in -which the United States
seeks from the Circuit Court of the United States an opinion

that 'would remain a dead letter, and without any operation

upon the rights of the parties.' The proceeding is one for de-
termining rights arising out of specified matters in dispute that
concern both the general public and the individual defendants.

It is one in which a judgment may be rendered that will be
conclusive upon the parties until reversed by this court. And
that judgment may be enforced by the process of the Circuit
Court. Is it not clear that there are here parties on each side
of a dispute involving grave questions of legal rights, that their
respective positions are defined by pleadings, and that the cus-
tomary forms of judicial procedure have been pursued? The
performance of the duty which, according to the contention of

the government, rests upon the defendants, cannot be directly
enforced except by judicial process. One of the functions of a
court is to compel a party to perform a duty which the law re-
quires at his hands. If it be adjudged that the defendants are,
in law, obliged to do what they have refused to do, that deter-
mination will not be merely ancillary and advisory, but, in the
words of Sanborn's case, will be a 'final and indisputable basis
of action,' as between the Commission and the defendants,

and will furnish a precedent in all similar cases. It will be as
much a judgment that may be carried into effect by judicial pro-
cess as one for money, or for the recovery of property, or a Jjudg-
ment in mandamus commanding the performance of an act or

duty which the law requires to be performed, or a judgment
prohibiting the doing of something which the law will not sanc-
tion. It is none the less the judgment of a judicial tribunal
dealing with questions judicial in their nature, and presented in
the customary forms of judicial proceedings, because its effect
may be to aid an administrative or executive body in the per-
formance of duties legally imposed upon it by Congress in
execution of a power granted by the Constitution.

1 Interstate Commerce Commission L. ed. 1060, 4 Inters. Com. Rep.
V. Brimson, 154 U. S. 485, 486, 38 14 Sup. Ct. Rep. 1125.

8 Gordon v. V. S., 117 U. S. 697.
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"This view is illustrated by the case of Feng Tue Ting v.
United States, 149 U. S. 698, 728, 37 L. ed. 905, 918, 13 Sup.
Ot. Eep. 1016, which arose under the act of May 5, 1892, c.
W60, prohibiting the coming of Chinese persons into the United
States. The act provided for the arrest and removal from the



United States of any person of Chinese descent unlawfully with-

in this country, unless such person shall establish, by affirmative
proof, to the satisfaction of a justice, judge, or commissioner
*of the United States before whom he might be brought and

tried, his lawful right to remain in the United States. It also
authorized the arrest of such person by any customs official, col-
lector of internal revenue, or United States marshal, and taken
before a United States judge. This court said : 'When, in the

form prescribed by law, the executive officer, acting in behalf
BMof the United States, brings the Chinese laborer before the
judge, in order that he may be heard, and the facts upon which
depends his right to remain in the country be decided, a case is
duly submitted to the judicial power; for here are all the ele-
ments of a civil case — a complainant, defendant, and a Jjudge —
ucior, reus et judex. 3 Bl. Com. 25 ; Osbom v. Bank of the

United States, 9 Wheat. 738, 819, 6 L. ed. 204, 223. No

formal complaint or pleadings are required, and the want of

them does not affect the authority of the judge or the validity

of the statute.'

"Another suggestion thrown out in argument against the

validity of the twelfth section of the Interstate Commerce Act,
in the particular adverted to, is that the defendants are not
accorded a right of trial by jury. If, as we have endeavored

to show, this proceeding makes a case or controversy within

the judicial power of the United States, the issue whether the
defendants are under a duty to answer the questions pro-

pounded to them, and to produce the books, papers, documents,
etc., called for, is manifestly not one for the determination of
a jury. The issue presented is not one of fact, but of law ex-
clusively. In such a case, the defendant is no more entitled to
a jury than is a defendant in a proceeding by mandamus to

compel him, as an officer, to perform a ministerial duty. Of
course, the question of punishing the defendants for contempt
could not arise before the Commission ; for, in a judicial sense,
there is no such thing as contempt of a subordinate adminis-
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trative body. ISTo question of contempt could arise until the
issue of law, in the Circuit Court, 1is determined adversely to
the defendants and they refuse to obey, not the order of the
commission, but the final order of the court. And, in matters
of contempt, a jury is not required by 'due process of law.'
From the very nature of their institution, and that their law-
ful judgments may be respected and enforced, the courts of the
United States possess the power to punish for contempt. And
this inherent power is recognized and enforced by a statute
expressly authorizing such courts to punish contempts of their
authority when manifested by disobedience of their lawful
writs, process, orders, rules, decrees, or commands.” Surely
it cannot be supposed that the question of contempt of the au-
thority of a court of the United States, committed by a disobe-
dience of its orders, is triable, of right, by a jury.



"We are of opinion that a judgment of the Circuit Court of

the United States determining the issues presented by the
petition of the Interstate Commerce Commission, and by the
answers of the appellees, will be a legitimate exertion of ju-
dicial authority in a case of controversy to which, by the Con-
stitution, the judicial power of the United States extends. A
final order by that court dismissing the petition of the Com-
mission, or requiring the appellees to answer the questions pro-
pounded to them, and to produce the books, papers, etc., called
for, will be a determination of questions upon which a court of
the United States is capable of acting and which may be en-
forced by judicial process." """

Mr. Justice Brewee delivered the following strong dissent-
ing opinion with the concurrence of the Chief Justice and Mr..
Justice Jackson.

"I agree as to the power of the United States over interstate-
commerce, but that throws no more light on the real question
involved herein than an inquiry into the power of Congress tO'

9 Eev. Stat. § 725, 1 Stat. 83, chap. L. ed. 405, 408, 9 Sup. Ct. Eep.
20, 4 Stat. 487, chap. 99 (U. S. Cartwright's Case, 114 Mass. 230,
Comp. Stat. 1901, p. 583 ) ; United 238 ; Foster's Fed. Pr. 5th ed. §§.
States V. Hudson, 7 Cranch, 32, 3 428-437.

L. ed. 259 ; Anderson v. Dunn, 6 1" Interstate Commerce Commis-

Wheat. 204, 227, 5 L. ed. 242, 247; sion v. Brimson, 154 U. S. 487-489,
Eae parte Robinson, 19 Wall. 505, 38 L. ed. 1060, 1061, 4 inters. Com.

510, 22 L. ed. 205, 207; Ex parte Eep. 45, 14 Sup. Ct. Eep. 1125.
Terry, 128 U. S. 289, 302, 303, 32
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enact laws would upon the question determined in Kilboum v.
Thompson, 103 U. S. 168, 26 L. ed. 377, of the right of the
House of Eepresentatives to punish as for contempt one who
refused to disclose the business of a real estate partnership of
which he was a member. The power of Congress to use all
reasonable and proper means for exercising its control over
interstate commerce carries with it no right to break down the
barriers between judicial and administrative duties, or to make
courts the mere agents to assist an administrative body in the
prosecution of its inquiries. For, if the power exists, as is
affirmed by this decision, it carries with it the power to

make courts the mere assistants of every administrative board

or executive officer in the pursuit of any information desired
or in the execution of any duties imposed. It informs Congress
that the only mistake it made in the Kilbourn case was in itself

77

’



attempting to punish for contempt, and that hereafter the

same result can be accomplished by an act requiring the courts
to punish for contempt those who refuse to answer questions
put by either house, or any committee thereof.

"It must be borne in mind that this is purely and soley a
proceeding for contempt. No action is pending in the court to
enforce a right or redress a wrong, public or private. No in-
quiry is being carried on in it with a view to the punishment
of crime, nothing sought to be done for the perpetration of
testimony or in aid of any judicial proceeding. The delinquent
is punished for a contempt of court in refusing to testify before
a commission in aid of an investigation carried on by such
commission. What is this power vested in courts of punish-

ment for contempt, and for what purpose is it vested ? It is a
power of summary punishment and existing to enable the

courts to exercise their judicial duties. 'Contempt of court is
a specific criminal offense.' New Orleans v. New York Mail

SS. Co. 20 Wall. 392, 22 L. ed. 357. In Anderson v. Dunn,

6 Wheat. 204, 227, 5 L. ed. 242, 247, it was said that 'Courts
of justice are universally acknowledged to be vested, by

their very creation, with power to impose silence, respect

and decorum in their presence and submission to their law-

ful mandates.' So in Ex parte Eobinson, 19 Wall. 505, 510,

22 L. ed. 205, 207: 'The power to punish for contempts is
inherent in all courts; its existence is essential to the preser-
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vation of order in judicial proceedings, and to the enforce-
ments of the judgments, orders, and writs of the courts, and
consequently to the due administration of justice. The moment
the courts of the United States were called into existence and
invested with jurisdiction over any subject, they became pos-
sessed of this power.' And in Ee Cooper, 32 Vt. 253, 257 r

'The power to punish for contempt is inherent in the nature

and constitution of a court. It is a power not derived from any
statute but arising from necessity; implied because it is nec-
essary to the exercise of all other powers.'

"A contempt presupposes some act derogatory to the power

and authority of the court. But before this proceeding was
initiated the only authority disregarded was that of the com-
mission. The court treats such acts derogatory to the powers

of the commission as derogatory to its own, and punishes, as

for a contempt of its own authority, one who disobeys the

order of the commission. It is no sound answer to say that

the court orders the witness to testify and punishes for disobe-
dience of that order. The real wrong is in not testifying before
the commission, and that is the ground of the punishment.
Otherwise any disregard of any duty can be treated as a con-
tempt of court and punished as such. It will be sufficient to
cite the delinquent and order his punishment as for a contempt
of court unless he discharges that duty. His failure to obey

the order of the court is only the nominal, while the failure to



discharge the prior duty is the real ground of punishment.

No forms of statement can change the substantial fact that the
inherent power of courts to punish for contempt is exercised,
not to preserve the authority of the court, not in aid of pro-
ceedings carried on in them, but to aid a merely administrative
body, and to compel obedience to its requirements. It makes

the courts the mere assistants of a commission.

"It is said that this proceeding is substantially, if not pre-
cisely, similar to that which would arise if Congress had passed
an act imposing penalties on parties refusing to testify before

a commission and a proceeding was commenced to recover such
penalties. But surely the differences are vital. If such pro-
ceeding was a criminal prosecution, defendants would have the
constitutional guarantee of a trial by jury, and this, too, in an
action at law if the amount of the penalty exceeded $20. By
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making it a proceeding for contempt, these constitutional pro-
tections are evaded. Further, there is no penalty prescribed.
Eefusal to answer is not made an offense, misdemeanor, or
felony.

"Suppose a law was enacted making criminal the refusal to

answer questions put by a commission (and a statute would be
necessary before such refusal could be adjudged criminal, for
there are no common-law offenses against the United States
—United States v. Eaton, 144 U. S. 6YT, 36 L. ed. 591, 12

Sup. Ct. Eep. 764), would it not be necessary that the stat

ute define the questions, or at least the scope of the questions
to be asked ? Would not an act be void for indefiniteness and
lack of certainty which simply made criminal the refusal to
answered relevant questions in any proper investigation carried
on before a commission ? Would it not be like the famous

Chinese statute:

" 'Whoever is guilty of improper conduct, and of such as is
contrary to the spirit of the laws, though not a breach of any
specific part of it, shall be punished at least forty blows; and
when the impropriety is of a serious nature, with eighty

blows.'

"Could it be left to the commission to select the matter of
investigation, determine the scope of the inquiry, and thus,
as it were, create the crime ?

"Can all these difficulties be avoided by bringing the refusal
to testify before a commission within the reach of the com-



prehensive inherent power of the courts to preserve their
authority by proceedings for contempt?

"But again, it is said that the act of Congress imposes upon
all persons and corporations engaged in interstate commerce

a duty to answer every proper question which the commission

may see fit to ask, and that a refusal to answer constitutes a
refusal to discharge a duty upon rightful demand. It is true
that authority is conferred upon the commission to obtain
information, but the act does not impose the duty to furnish it
upon all persons interested in interstate commerce; and Con-
gress cannot invest the commission with discretionary power to
create or not create a duty. If, when a question is asked, a duty
is established, then the court would have no power to do any-
thing except to enforce the act of the commission, if valid, or
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punish its violation without inquiry, which, as has been stated,
would make the court the msre ministerial agent of the com-
mission. If the duty is not established, then the court is called
upon to take part in a mere inquiry as to whether it would be
lawful or expedient that the duty be established. It is not pre-
tended that the court can take cognizance of the whole investi-
gation on petition, and this application is not a part of any ju-
dicial proceeding, nor could the order adjudicate anything. It

is clear that the duty, if it exists at all, is a political and not a

judicial duty. Would mandamus lie to compel the discharge
of this duty ? Yet mandamus is the recognized proceeding for
the enforcement of a duty.

"It may be that it is the duty of every citizen to give infor-
mation to the commission when demanded, but it is no more a
duty than it is to avoid murder or other crimes; to lead a life
of social purity; to avoid fraud in business transactions, or
neglect of other duties of good citizenship. Will it be pre-
tended that these obligations can be enforced by the courts
through proceedings as for contempt ?

"To say that there is a case, something that calls for judicial
action, because there are parties on the one side or on the other,
is a breadth of definition hitherto unrecognized. Every effort
at administrative or executive action, which is not voluntarily
assented to by those whom it affects creates a dispute between
parties. Can it be that every such dispute justifies an appeal
to the courts, and presents a case for judicial action? If so,
there is nothing which any administrative body or executive
officer shall attempt to do which cannot be carried into the
courts, and every failure to comply with the orders of such
body or omcer makes the delinquent subject to punishment by

the process of contempt. Hitherto the power to punish for
contempt has been regarded as a power lodged in Jjudges and
courts to compel obedience to their orders, decrees, and judg-
ments, and to support their authority.



"This is something more important than a mere question of

the form of procedure. It goes to the essential differences
between judicial and legislative action. If this power of the
courts can be invoked to aid the inquiries of any administrative
body, or enforce the orders of any executive officer, why may
uot the power to punish for contempt be vested directly in the
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administrative board or in the executive officer? Why call in
the court to act as a mere tool ? If the interstate commerce
commission can rightfully invoke the power of the courts to
punish as for contempt those who refuse to answer their ques-
tions, why may not like power be given to any prosecuting at-
torney, and he be authorized to summon witnesses, those for
as well as those against the government, and in advance com-—
pel them, through the agency of the courts, to disclose all the
evidence they can give on any expected trial ? If these ap-
pellees have committed crime, punishment therefor comes only
through the courts, and by the recognized procedure of infor-
mation or indictment. They cannot be tried by the commission
for any act done.

"One often declared difference between judicial and legis-

lative power is that the former determines the rightfulness of

acts done ; the latter prescribes the rule for acts to be done. The
one construes what has been; the other determines what shall

be. As said in Cooley's Constitutional Limitations, side page

92:

" 'In fine the law is applied by the one, and made by the

other. To do the first, therefore, — to compare the claims of
parties with the law of the land before established, — is in its
nature a judicial act. But to do the last — to pass new rules

for the regulation of new controversies — is in its nature a
legislative act ; and if these rules interfere with the past, or the
present, and do not look wholly to the future, they violate the
definition of a law as "a rule of civil conduct ;" because no rule
of conduct can with consistency operate upon what occurred

before the rule itself was promulgated.'

"So, for whatever the appellees have done in the past,

whether they have violated any law of the land or not, an in-
quiry is to be made in and by the courts. The judicial power
cannot be invoked to sustain an investigation into past conduct
which, when disclosed, may or may not be at the will of an
administrative board or executive officer presented for judicial
consideration or action. It is not meant to be affirmed that no
inquiry can be made into past conduct or actions except through
the power and processes of the courts. On the contrary, the
full power of legislative or executive departments to inquire
into what has been is conceded. But if designed to aid legisla-
Foster Income Tax. — 10.
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tive or executive action it must be by legislative or executive
proceedings. Can the courts be turned into commissions of
inquiry in aid of legislative action?

"In short, and to sum it up in a word: If these appellees

have violated any law their punishment should be sought in

the ordinary way, by prosecution therefor in the courts. If
they have violated no law, and the simple purpose is to elicit
information for the guidance of the commission or the legisla-
ture, let that information be sought by the ordinary processes
of legislative or administrative bodies.

"Take a familiar illustration : Once in ten years a census 1is
ordered by authority of Congress, and the scope of that census,
constantly enlarged, is to elicit from the citizens of the United
States information as to a variety of topics. No thought of
punishment for past misdeeds enters into such an inquiry. In-
formation, and that only, is sought. It is unquestionably the
duty of every citizen to respond to the inquiries made by the
census officers and furnish the information desired. Can it be
that courts can be authorized to make the refusal of a citizen

to furnish any such desired information a contempt of their
authority and to be punished as such ? There is no question

of the lawful power of Congress to elicit this information;
possibly none as to its power to provide that a refusal to give
the information shall be deemed a misdemeanor and prosecuted

and punished as such. But it seems to me to obliterate all the
historic distinction between judicial and legislative or adminis-
trative proceedings to say that the courts can be called upon to
punish as for a contempt of their authority a mere refusal to
respond to this administrative inquiry as to facts.

"This question was fully considered by Mr. Justice Field,
while holding the Circuit Court, Ee Pacific K. Com. 32 Fed.
251, and the power of Congress to make the courts the mere
assistants of an investigating committee was most emphatically
denied.

"I am authorized to say that the Chief Justice and Mr.
Justice Jackson concur in the views herein expressed." **

On account of the division in the Supreme Court upon the

ii Interstate Commerce Commission v. Brim,son, 155 U. S. 1, 39 L.
49, 15 Sup. Ct. Eep. 19.
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question, it is possible that the point might be reconsidered.
The Interstate Commerce Act is, however, in this respect, far
different from the Revised Statutes regulating examinations
under the Income Tax. By the Interstate Commerce Act, upon

ed.



the failure of a witness to obey a subpcena, application is made
to the court by the commission, through the district attorney, for
an order directing the appearance of the witness. This order

is not granted until the witness has had an opportunity to an-
swer setting up his objections and a trial of the issue thus raised.
It is not until after disobedience to the court that the witness
may be punished for a contempt. On the other hand, section

3175 of the Revised Statutes of the United States provides

that an attachment may be issued by the court, as for a contempt
upon the disobedience of a taxpayer to a summons issued by

the collector. Upon the return of that attachment with the

body of the taxpayer, the court is directed to hear the case,
"and upon such hearing the judge or commissioner shall have
power to make such order as he shall deem proper, not incon-
sistent with existing laws for the punishment of contempts, to
enforce obedience to the requirements of the summons and to
punish such person for his default or disobedience." If this
statute be construed in accordance with its apparent meaning, to
authorize the court to punish a party for contempt in disobe-
dience to the summons of the collector, and not to authorize

the court to enter an order, directing the appearance and testi-
mony of the taxpayer, and subsequently thereto, to punish

the taxpayer for disobedience of the order, not for disobedience
of the summons, it might be held to be unconstitutional as im-
pairing the right of the taxpayer to trial by jury for the offense
of disobeying the collector's summons, as well as for other
reasons. Under the old act, the question was never brought

to the Supreme Court of the United States. It was held, that
notwithstanding the language of the statute, directing the issue
of an attachment upon proof by the collector of disobedience to
the sumanons, it was the better practice to proceed by an order
to show cause. *”* Other decisions hold the act constitutional.”'

12 /» re Chadimck, Lowell, 439, Fed. Cas. No. 11,097; Matter of
infra. Meador, 1 Abb. U. S. 317, 2 Am.
13 See Be Phillips, 10 Int. Eev. Law Times, 140, Fed. Cas. No. 9,375 ;

Eec. 107, 3 Am. Law Times, 154, 8tamvx>od v. Green, 2 Am. Law
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The question, however, deserves, and will undoubtedly receive,
the careful consideration of the Supreme Court when brought
before it by means of a writ of habeas corpus, or otherwise.

§ 31. Constitutionality of the grant of power to examine

books of taxpayers. A further question arises concerning

the power conferred upoii the collector to examine a taxpayer
and the latter's books of account in case of a failure to render
a list or return. The Revised Statutes as amended in the Act

of October 3, 1913, provide, "That in case no annual list or
return has been rendered by such person to the collector or
deputy collector as required by law, and the person shall be



absent from his or her residence or place of business at the

time the collector or a deputy collector shall call for the annual
list or return, it shall be the duty of such collector or deputy
collector to leave at such place of residence or business, with
some one of suitable age and discretion, if such be present,
otherwise to deposit in the nearest post office, a note or mem-
orandum addressed to such person, requiring him or her to

render to such collector or deputy collector the list or return
required by law within ten days from the date of siich note or
memorandum, verified by oath or affirmation. And if any

person, on being notified or required as aforesaid, shall refuse
or neglect to render such list or return within the time required
as aforesaid, or whenever any person who is required to deliver

a monthly or other return of objects subject to tax fails to do
so at the time required, or delivers any return which, in the
opinion of the collector, is false or fraudulent, or contains any
undervaluation or understatement, it shall be lawful for the
collector to summon such person, or any other person having
possession, custody, or care of books of account containing
entries relating to the business of such person, or any other
person he may deem proper, to appear before him and produce

such books, at a time and place named in the summons, and to

give testimony or answer interrogatories, under oath, respecting
any objects liable to tax or the returns thereof. The collector
may summon any person residing or found within the State

in which his district lies ; and when the person intended to be

Times, 133, Fed. Cas. No. 1d,301j v. Fordyce, 13 Int. Kev. Eec. 77,
Perry v. Newsome, 10 Int. Rev. Eec. Fed. Cas. No. 13,300.
W20, Fed. Cas. No. 11,009; Stanwood
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summoned does not reside and can not be found -within such
State, he may enter any collection district where such person
may be found and there make the examination herein au-
thorized. And to this end he may there exercise all the au-
thority which he might lawfully exercise in the district for
which he was commissioned.™ *

The act provides: "That if any person, corporation, joint-
stock company, association, or insurance company liable to-
make the return or pay the tax aforesaid shall refuse or neg-
lect to make a return at the time or times hereinbefore speci-
fied in each year, such person shall be liable to a penalty of
not less than $20 nor more than $1,000.*

The object of such examination is consequently to ascertain
whether the examined party is liable to a penalty for failing,



to make a return; that is, to a punishment for a violation of
the law. It has been held that "suits for penalties and for-
feitures incurred by the commission of offenses against the law”®
are of this guasi-criminal nature ; we think that they are within
the reason of criminal proceedings for all the purposes of the-
Fourth Amendment of the Constitution, and of that portion

of the Fifth Amendment which declares that no person shall

be compelled in any criminal case to be a witness against him-
self; and we are further of opinion that a compulsory pro-
duction of the private books and papers of the ovTuer of goods
sought to be forfeited in such a suit is compelling him to be a
witness against himself, within the meaning of the Fifth
Amendment to the Constitution, and is the equivalent of a

search and seizure — and an unreasonable search and seizure —
within the meaning of the Fourth Amendment." '

A section of a New York statute imposing a tax upon trans-

fers of shares of stock of corporation was held to be unconsti-
tutional because it made it criminal for a stockbroker to refuse
to permit the Comptroller to inspect his books to ascertain what
transfers had been made upon which the tax had not been paid;”"

§ 31. 1U. S. Eev. Stat. § 3173, 634, 635, 29 L. ed. 752, 753, 6 Sup.

U. S. Comp. Stat. 1901, p. 2065, as Ct. Rep. 524; see also State of Texas
amended by Act of Oct. 3, 1913, Sub- v. Day Land & Cattle Co. 41 Fed.
section I. See also U. S. Rev. Stat. 228, 230; State of Iowa v. Chicago

§ 3176. B d Q. B. Co. 3 L.R.A. 554, 37 Fed.

z Subsection F. 497, 500 ; United States v. Denicke”

s Boyd V. Vnited States, 116 U. S. 35 Fed. 407, 410.
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for the purpose of procuring information to base an action for
the recovery of the tax and any penalty thereby incurred.*

§ 32. Constitutionality of distress proceedings. The

provisions of the Revised Statutes authorizing a collection

of taxes by distraint and sale * have been held constitutional.*
The Supreme Court said, speaking through Mr. Justice

SWATNE

"The proceedings of the collector were not in conflict with
the Amendment to the Constitution which declares that no
person shall be deprived of life, or property, without 'due
process of law.' The power to distrain personal property for
the payment of taxes is almost as old as the common law,
Cooley, Tax. 302. The Constitution gives to Congress the

power 'To lay and collect taxes, duties, imposts and excises.
Except as to exports, no limit to the exercise of the power is



prescribed. In McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed.

579, Chief Justice Maeshaxl said, 'The power to tax involves

the power to destroy.' Why is it not competent for Congress

to apply to realty, as well as personalty, the power to distrain
and sell when necessary to enforce the payment of a tax ? It

is only the further legitimate exercise of the same power for the
same purpose. In Murray v. Hoboken L. Co. 18 How. 274, 15

L. ed. 373, this court held that an act of Congress authorizing

a warrant to issue, without oath, against a public debtor, for

the seizure of his property, was valid ; that the warrant was con-
clusive evidence of the facts recited in it, and that the proceed-
ing was 'due process of law,' in that case. See also, De Treville
V. Smalls, 98 U. S. 517, 25 L. ed. 174; Sherry v. McKi.nley,

99 U. S. 496, 25 L. ed. 330; Miller v. U. S. 11 wWall. 268, 20

L. ed. 135 ; Tyler v. Defrees, 11 Wall. 331, 20 L. ed. 161.

~'The prompt payment of taxes is always important to the

public welfare. It may be vital to the existence of a govern-
ment. The idea that every taxpayer is entitled to the delays

of litigation is unreason. If the laws here in question involved

4 People ex rel. Ferguson v. Be(w- § 32. 1 U. S. Kev. Stat. §§ 3187,

don, 197 N. Y. 236, 243, 27 L.K.A. 3192, U. 8. Comp. Stat. 1901, pp.

(N.S.) 141, 134 Am. St. Rep. 871, 2073, 2025.
f10 N. K. 829. See Rolson v. Doyle, » Springer v. V. 8. 102 TJ. S.

191 111. 566, 61 N. E. 435. 26 L. ed. 253.
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any wrong or unnecessary harshness, it was for Congress, or
the people who make congresses, to see that the evil was cor-
rected. The remedy does not lie with the judicial branch of
the Government." '

S Springer v. 17. 8. 102 U. S. 580, 26 L. ed. 253.

CHAPTEE ITII.

INCIDENCE OF THE TAX AND EXEMPTION OF TEERITORY AND
PERSONS FROM THE SAME.

§ 33. The nature of the tax. The incidence of the tax is
ordinarily upon the recipients of the income affected. In a
large number of cases, however, it falls directly upon property
by compelling the payment of the tax by debtors, collecting
agents and persons acting in a fiduciary capacity, and author-
izing their deduction of the same from the amount of income-
paid to its ultimate recipient.”



§ 34. Incidence of the tax with respect to territory and

places exempted from the same. The tax applies to all eit-

zens of the United States, wherever resident, to all residents of
the United States irrespective of their citizenship, to the in-
come of all property owned and of every business, trade or
profession carried on, in the United States by persons residing
elsewhere.' It is levied in Alaska, the District of Columbia,
Porto Eico and the Philippine Islands.” But it is "provided

that the administration of the law and the collection of the
taxes imposed in Porto Eico and the Philippine Islands shall

be by the appropriate internal revenue officers of those govern-
ments, and all revenues collected in Porto Eico and the Philip-
pine Islands thereunder shall accrue intact to the general gov-
ernments, thereof, respectively." * The Act expressly directs
"That the word 'State' or 'United States' when used in this
section shall be construed to include any Territory, Alaska,

§ 33. 1An interesting metapliysi- and was reprinted with a few

cal discussion of the nature and in- changes in §§ 17 and 18 of the
cidence of the tax with respect to edition of the present work,
property, written by Mr. Everett V. § 34. 1 Act of October 3, 1913>
Abbot, of the New York bar, is to Sec. II, Subsection A, subd. 1.
be found in Foster and Abbot on the 2 Hid. Subsections H and N.
Income Tax of 1894, §§ 21 and 22, i Ibid. M.
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the District of Columbia, Porto Eico, and the Philippine Is-
lands, when such construction is necessary to carry out its pro-
visions." * Although there might be ground for argument

that the phrase "any Territory" applies to the Hawaiian Is-

lands, it was the evident intention of Congress that the resi-
dents of Hawaii, at least when not citizens of the United States,,
are exempt from the tax, for the reason that the Legislature of
Hawaii has imposed an Income Tax upon all residents of that
territory.*

§ 35. Incidence of the tax with respect to persons. Thé&

statute provides "that there shall be levied, assessed, collected
and paid annually upon the entire net income arising or accru-
ing from all sources in the preceding calendar year to every
citizen of the United States, whether residing at home or

abroad, and to every person residing in the United States,

though not a citizen thereof, a tax of 1 per centum per annum
upon such income, except as hereinafter provided; and a like

tax shall be assessed, levied, collected, and paid annually upon
the entire net income from all property owned and of every

first



business, trade or profession carried on in the United States-
by persons residing elsewhere.”" *

*nid. H. of expatriation as "the natural and

5 Hawaii Law of April 30, 1901, inherent right of all people, indis-
Session of 1901, Act 20, gquoted in penaable to the enjoyment of the
full, infra, Part V. rights of life, liberty, and the pur-

§ 35. 1lAct of Oct. 3, 1913, II, suit of happiness." U. S. Rev. Stat.
Subsec. A The result of the enact- § jggg” u. S. Comp. Stat. 1901, p.
ment has been to make a number of 7269, 1 Fed. Stat. Anno. 788,
Americans, resident abroad change p""""*, " """ “ode, § 1590. The Act
their citizenship to that oi the coun- ,. A/r,>,i, o mnT -j .«i7i

tries of their residence. According °”~ ~"*"~f 2, 1907, provides: 'When
to the N. y. Times of March 8, any naturalized citizen shall have-
1914, five Americana, rPiideiit in Lon- resided for two years m the foreign
don, renounced their citizenship state from which he came, or for five
during February, 1914. These were years m any other foreign state-
David Albert Seligman, Robert it shall be presumed that he has

James Wilson, Max Rink, Philip ceased to be an American citizen,
Augustus Lange and Jeannie Baikie and the place of his general abode
Clarke. That such would be the shall be deemed his place of resi-
result of the income tax of 1894 dence during said years: Provided,

was prophesied by Senator Morrill however, That such presumption

(Cong. Globe 1lst Sess. 38th Cong, may be overcome on the presenta-
1863-1864, p. 1877, col. 2). The Re- tion of satisfactory evidence to a
vised Statutes recognize the right diplomatic or consular officer of the-
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Under that section four possible cases may arise. Two are

of citizens, with reference to their residence or nonresidence,
and two are of aliens, with reference likewise to their resi-
dence or nonresidence. There is no question as to the first

United States, under such rules and
regulations as the Department of
State may prescribe: And provided
also, That no American citizen shall
be allowed to expatriate himself
when this country is at war." 34
Stat, at L. 1228, chap. 2534, U. S.
Comp. Stat. Supp. 1911, p. 490;
Pierce's Fed. Code, § 1594. The



following letter has been sent by
the Secretary of State to the diplo-
matic service.

Department of State, Washington,
D. C, March IS, 19U.

To THE AmEKICAN DIPLOMATIC AND
CoNSULAB Officers (Including

Consular Agents).
Gentlemen

The Department has received sev-

eral inquiries concerning the pay-
ment of the income tax under the
provision of Section 2 of the Act

of October 3, 1913, by persons resid-
ing abroad who claim American cit-
izenship. These inquiries involve
particularly two questions : (!)
Whether a naturalized American cit-
izen who has brought upon himself

the presumption of expatriation,
under the provision of the second
paragraph of Section 2 of the Act

of March 2, 1907, by protracted resi-
dence abroad, and has failed to over-
come such presumption under the
established rules is required to pay
the income tax as an American citi-
zen, and (2) whether a naturalized
American citizen residing abroad

can overcome the presumption of ex-
patriation by payment of the income
tax.

The question as to liability of

a, particular person to pay the in-
come tax must be determined not

by this Department but by the Treas-
ury Department, under which the
income tax law is administered.
Persons making inquiry concerning
this point should, therefore, be ad-

vised to apply to the Treasury De-
partment for information.

With reference to the second in-
quiry mentioned above your atten-
tion is called to the fact that natu-
ralized citizens of the United States
who have brought upon themselves



the presumption of expatriation,
under the provision of the second
paragraph of Section 2 of the Act

of March 2, 1907, by protracted resi-
dence abroad, may overcome such
presumption only upon presenting
"satisfactory evidence to a diplo-
matic or consular oiBcer of the Unit-
ed States, under such rules and reg-
ulations as the Department of State
may prescribe." The Department

has not prescribed a rule that the
presumption of expatriation arising
under the law mentioned may be
overcome by showing that the per-
son concerned has paid, or is ready
to pay, the income tax of the United
States. However, if a person

against whom the presumption of
expatriation has arisen presents, in
connection with an application for

a passport or for registration in a
consulate or for actual protection,
evidence that he has paid the in-
come tax, this fact will receive due
consideration in connection with
other evidence submitted to over-
come the presumption of expatria-
tion under the established rules, and
particularly with regard to the ques-
tion of the intent to return to this
country to reside. The payment of
the income tax will also be duly
considered in deciding the question
of the right to the continued pro-
tection of this Government in cases
of native American citizens who

have resided abroad for a period so
long that the natural presumption
may be held to have arisen that they
have abandoned this country. — I am.
Gentlemen, Your obedient Servant,

W. J. Bryan.
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tivo, that the whole income of every citizen whether residing

ftt home or abroad is taxed ; it is so specifically provided in the
act. Similarly, it is expressly provided in the act that every
person residing in the United States shall pay a tax upon all

his income, from vyhatever source derived, which without ques-

tion includes all resident aliens. Whatever, therefore, the

power of Congress may be, its intent is clear, that in case of
non-resident aliens the only measure of the tax is income derived
within the United States.



With reference to aliens, therefore, it must be determined
whether they are resident in which case they must pay the tax
on their whole income; or if not resident whether they own
property or carry on a business, trade or profession in the R
United States.

In the latter case, they are taxable only with reference to
income earned or paid in this country. If they are non-resident
and do not derive an income from any source within our terri-
tory of course they are not taxable at all.

In the first place, then, who is a resident ?

§ 36. Meaning of phrase "residing in the United States."

It has been said in England : "There is not much difficulty in
defining the residence of an individual ; it is where he sleeps
and lives. * * * 'Reside' does not mean an artificial resi-
dence. It means an actual residence. * * * Registration,

like the birth of an individual, is a fact which must be taken
into consideration in determining the question of residence. It
may be a strong circumstance, but it is only a circumstance." *
The question is often very difficult of solution. A learned
Scotch judge said that "a man cannot have two domiciles at

the same time, but he certainly can have two residences," *

a rule that seems to be well recognized in Great Britain. Ac-
cording to Chief Baron Pollock, "The word 'reside' does not
necessarily mean dwell." * According to Baron Mabtin,

§ 36. 1 Calcutta Jute MUls v. " Lord Inglis in Lloyd v. Inland
Nicholson, L. R. 1 Exch. Div. 428, Revenue, 21 Scot. L. R. 484.
45 L. J. Exch. N. S. 821, 35 L. T. » Attorney-Oeneral v. McLean,

N. S. 275, 25 Week. Rep. 71, 1 Tax Hurlst. & C. 750, 761l.
HMCas. 83 (1876).

156 IXCIDEK"CE OF THE TAX. [§ 3()»

"There was strong ground for contending that one who spends

the day at his shop attending to his business, and may there be
seen and conversed with on matters of business, and does not
choose to be eonununicated with elsewhere, is 'residing' there."
It has been held that the British Government may collect a

tax on the income of a man domiciled and carrying on business
abroad, when he owns an estate in England and lives there

five months of the year.' And, e contra, it was held that under
a statute exempting persons "actually in Great Britain for

some temporary purpose only, and not with any view or intent

of establishing his or her residence therein, and who shall not
have actually resided in Great Britain for the period of six.
successive calendar months," one who bought a house in London,
furnished it, left a woman in charge of it during his absence,,
and took his retinue to and from it, was taxable as a resident



of Great Britain and not within the exemption, although he
occupied the house only ten weeks in the year and spent the rest
of his time at his estate in Ireland, which is not a part of
"Great Britain." ® So an American citizen who practised law

in New York, but held a shooting in Scotland for a term of

years and spent two months there annually, was held to reside

in Great Britain for the purpose of the income tax.' An.

American citizen was held to be a resident of the United King-
dom when, for twenty years, he had lived on board his own”®

yacht, anchored near the shore, in tidal navigable waters, within
a British port, obtaining provisions and necessaries from the
nearest village, although the yacht had always been kept fully
manned and ready to go to sea at any moment.* The mere

fact of presence in, or absence from, the place claimed to be the
residence would seem not to be a controlling element. Thus

it was held that a sailing master who was absent from his

ilud, p. 761. 42 Scot. L. E. 117, 7 F. 146, 5 Tax

6 Lloyd V. Inland Revenue, 25 Scot. Gas. 101, 1904.

L. E. 782. 8 Brown v. Burt, 105 L. T. N. S.

6 Attorney-General v. Coote, 4 420, 81 L. J. K. B. N. S. 17, 5 Tax
Price, 183. Gas. 667, 1911.

1 1nland Revenue v. Cadwalader,
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home for all but eighty-eight days in the year was yet a resi-
dent of the place where he hired a house and his family lived,”
.and similarly when he was absent the whole year.”" But a
British merchant was held not to be assessable as a resident
*of the United Kingdom, although his wife and children

had lived there for a number of years, occupying latterly a house
bought in the wife's name with the money of both husband

-and wife, and the husband lived with them when in Great
Britain, but he carried on business at Madras, India, usually
resided there, and during the year of assessment was never in
ihe United Kingdom."™"

§ 37. Meaning of phrase "income from property owned

in the United States." Non-resident aliens must pay a tax

upon the net income of all property owned in the United States.*
When the property is tangible, the liability to the tax is easy
-of ascertainment. When the property is a chose in action, the
equestion is more difficult of solution.” Is interest due to a
aion-resident alien upon the obligation of a resident of the
United States, whether the debtor is a citizen, an alien or

a domestic corporation, subject to the tax? And is there

.any difference in this respect between debts evidenced by
specialties, that is, bonds or other instruments under seal,
and debts due upon promissory notes or other written, but un-



sealed, promises to pay? And is there a difference in this
respect between debts not evidenced in writing and promises
that are merely oral? Does the location of the instrument
within the United States make any difference in this re-
spect ? *

9 Young v. Inland Revenue, 12 ness in Victoria, but loaned money
Scot. L. R. 602. there on the security of land, was

10 Rogers v. Inland Beverme, 16 held to be taxable on the income
Scot. L. R. 682. therefrom. England v. Webb, 67 L.

LtARMNLS "7 AM\"'fgor/''AM"Ar A~ J. P. C. N. S. 1200 [1898] A. C. 758.

1 37.'" 1" Subsection A, subd. 1. Of SoottM Provident Institution

2 By the Income Tax Act of 1895, ]-A"""' 7?2 \-"- ~- C N. S. 70,

of the Colony of Victoria a tax is i*"*"*"1i A. 0. 129.

imposed on all income derived by any * " to this last point, see Scotch
person from the produce of property Widows' Fund Life Assurance So-
within Victoria. An insurance com- ciety v. Farmer [1909] S. C. 1372,

pany which did no insurance busi- 46 Scot. L. R. 993, 5 Tax Cas. 502;
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In accordance with an opinion by Attorney General McReyn-—
olds, * who has since been elevated to the Supreme Court of the:
United States, it has been ruled that this principle applies to
the dividends on the stock of domestic corporations owned by

Scotch Provident Institution v. Far- Supreme Court of the United States-
mer [1912] S. C. 452, 49 Scot. L. E. and which, as I told him, is printed
435, 6 Tax Cas. 34. on pages 703, 704 and 705 of Vol-

4 Op. A. G. Oct. 23, 1913. The ume 106 of the Reports of the Su-

reader may be interested in the fol- preme Court of the United States.
lowing acrimonious passage from I told Mr. Osborn in that letter,

the pamphlet upon "The Unconstitu- that that decision was based upon
tional Character and the Illegal Ad- the Civil War income tax statute,,
ministration of the Income Tax and that it related to the question
Law," by Mr. Albert H. Walker: of the taxability under that statute,
"On November 15, 1913, I wrote and of coupons upon bonds which had.
mailed a letter to Mr. W. H. Os- been issued by the Erie Railway

born. Commissioner of Internal Rev- Company, and which bonds and cou-
enue, Washington, D. C, in which pons were owned by non-resident

I called his attention to page 9 of aliens. I also told the Commission-
the pamphlet of 'Regulations' which er that the decision held that money
he had issued on October 25, 1913, due on those coupons to those non-



and in which I pointed out that resident aliens was 'property in the

his 'Regulation' on that page, ex- United States,' and was taxable as.
pressly announced that 'non-resident such under the United States in-
foreigners owning interest bearing come tax statute of that time. I
bonds are not subject to taxation also pointed out to Mr. Osborn that,
on income from such bonds,' provid- the income tax statute of October

ed they will sign and furnish certifi- 13, 1913, also prescribes its taxa-
cates for themselves to the effect tion upon 'property owned in the

that they art; non-resident foreign- United States' by persons residing
ers. I also pointed out to Mr. Os- elsewhere, and that the intention of
born in that letter, that that pro- Congress to include the bonds ot
posed exemption of non-resident ali- corporations doing business in the
ens from United States income taxes United States in the category of

on the interest drawn by them from 'property owned in the United
corporations organized and doing States,' is indicated by the fact
business in the United States, was that in several places in the income
a discrimination in favor of those tax statute the phrase 'capital in-
non-resident aliens, as against all vested within the United States' is-
American citizens; and I also stated used as an equivalent for the phrase-
to the Commissioner in the same let- 'property owned in the United

ter that no such discrimination was States.'

expressed in the income tax statute, "Having thus, in two successive-

and that it was plain enough, in the letters, fully presented this vastly
absence of any statutory authority important matter to Mr. Osborn, I
therefor, that no administrative of- summed up my statements in the-

ficer was justified in making any following paragraph:
such discrimination. " 'For these reasons, it is perfect-

"On November 20, 1913, not hav- ly plain and it is undeniable, that
ing received any reply to my letter your proposal to exempt non-resi-
of November 15 to Mr. Osborn, I dent foreigners, owning interest-
wrote to him again upon the same bearing bonds, issued by corpora-
subject, and called his attention to tions in the United States, from
that decision in the Erie case which that income tax, which everybody
was written more than thirty years else owning such bonds must pay,,
ago by Mr. Justice Bradley in the is a proposition which is contrary
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nonresident aliens and that it makes no difference in this re-
spect whether such bonds or stock certificates are physicially
located within or without the United States.' The regula-
tions provide:

"Art. 8. The income of nonresident aliens subject to the

normal tax of 1 per cent, shall consist of the total gains, prof-
its, and income derived from all property owned, and from

every business, trade, or profession carried on within the

United States (to be designated as gross income), less deduc-
tions (1 to 8, inclusive) specifically enumerated in Paragraph



B of the Act (see Art. 6), in so far as said deductions relate
to said gains, profits, etc. The specific exemption in Para-
graph C of the Act cannot be allowed as a deduction in com-
puting the normal tax of nonresident aliens. ISTonresident
aliens are subject to additional or surtax the same as pre-
scribed in the case of citizens of the United States or persons
residing in the United States. The responsible heads, agents,
or representatives of said nonresident aliens who are in charge
of the property owned or business carried on shall make full
and complete return of said income and shall pay the tax as

provided herein." "The person, firm, company, copartnership,
corporation, joint-stock company or association and insurance
company in the United States — citizen or resident alien — in

whatever capacity acting, having the control, receipt, disposal
or payment of fixed or determinable annual or periodical gains,

to the plain meaning of the statute writer operator, who really wrote-
itself, and is also contrary to the the letter. But whoever may have
decision of Justice Bradley, which I been the author of the communica-
am bringing to your knowledge in tion, he did his work so carelessly
this letter.' that he dated the letter 'November

"I never received any reply to 6, 1913,' instead of December 6,

either of my letters to Mr. Oaborn 1913. Moreover, that letter, in re-
on this subject until twenty-one sponse to my elaborate communiea-
days after the 'first of them was tion of November 15 and November
written which was sixteen days 20, was merely perfunctory, as will
after the second one was written, appear from reading its forty-five

That reply reached me on December words, as follows:
7, 1913, and though it was signed "'This office is in receipt of your

'W. H. Osborn, Commissioner,' it letter of the 20th ultimo, in which
evidently was not composed by him, you express yourself forcibly as to-
for it had written upon it the ini- the matter of exempting interest
tials of deputy commissioner Lu- income from American corporations

ther F. Speer and also the initials to nonresident aliens from the pay-

of three clerks, and it had in type- ment of the income tax. Your sug-

writing, the initials of another in- gestion will be given consideration.

dividual, who was probably the type- 6 X. D. 2017, Aug. 25, 1914.
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profits and income, of whatever kind, to a nonresident alien,
under any contract or otherwise, and which payment shall rep-
resent income of a nonresident alien from the exercise of any
trade or profession within the United States, shall make return
for such nonresident alien on form 1040 and shall pay any and
all tax — normal and additional tax — chargeable upon the said
income of such nonresident alien." *

§ 38. Meaning of the phrase "income from every busi-

ness, trade or profession carried on in the United States

by persons residing elsewhere." It was said by a British

judge: "I agree with the opinion expressed by the late Lord
Chief Justice Cockbuen in SuUey v. Attorney-General, 5 H.

]Sr. 711, that it is probably a question of fact where the trade
is carried on. * * * If it is a question of fact in each

case, it will be impossible to make an exhaustive definition of
what constitutes carrying on a trade." ”~ There are some report-
ed decisions in Great Britain which in default of decisions in
this country under the old law may be of service. In the case of
mercantile trades the distinction is taken between buying and
selling. To buy in a country is not necessarily to do bxisiness
there. Thus a member of a New York firm, residing in Eng-

land, was held not taxable with respect to the firm profits made
by the firm in the exportation of goods from England, on the
gTOund that the firm was only a customer in England and did

not carry on a trade there.” On the other hand it is well settled
in England that to keep an agent for the sale of goods in a for-
Heign country is to transact business in that country.” This

has been held to be the case, although the agent takes the lease
in his own name, transacts no other business, pays the rent

and clerk hire and sells the foreign country upon a del credere
ecommission guaranteeing the collections.*

6T. D. 2013, Aug. 12, 19U. Apthorpe, 52 L. T. N. S. 814, and

§ 38. iLord Esher, M. R., in Werle v. Colquhon, L. R. 20 Q. B.

Werle v. Colguhon, L. R. 20 Q. B. Div. 753. For note on establishing
Div. 753. As to what constitutes agency to handle a corporation's
Bdoing business within the state by products within the state as doing
a foreign corporation generally, see business therein, see 18 L.R.A.
note in 24 L.R.A. 295. " (N.S.) 142.

2 Sulley V. Attorney-General, 5 4 Tischler v. Apthorpe, Q. B. D.
Hurlst. & N. 711 {I860) ; reversing 1885; 52 L. T. N. S. 814; MacPher-
Attorney-General V. Sulley, i Hwclst. son d Co. v. Moore [1912] S. C.

& N. 769 (1859). 3315, 49 Scot. L. R. 979, 6 Tax Cas.

3 Pommery v. Apthorpe, 56 L. J. 107.
Q. B. N. S. 155; and see Tischler v.
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It is a significant circumstance to prove tte carrying on of
business that the taxpayer's name is in the city directory, *

or on the door of an agent's premises,* or that he has an office
for his private use with his agent.''

There is a statute of frequent occurrence in substantially

the same phraseology in the various States of the Union requir-
ing foreign corporations to file certificates as to certain facts
of their incorporation, place of business, and the like, "before
they shall be allowed to do business within the state." Under
such a statute isolated single transactions do not constitute do-
ing business in the state where the transaction occurred.' Nei-
ther is it transacting business in a State to lease telephones to
a licensee who is to sublet them, even if the licensor have the
privilege of collecting the rent from the sub-lessees if necessary.®
But the maintenance of an agent within a State to solicit con-
tracts, constitutes "doing business" there.*"

§ 39. Incidence of the tax with respect to corporations,
joint-stock companies and associations. The tax is im-

posed upon the entire net income arising or accruing from all
sources to every corporation, joint-stock company or association,
and every insurance company, with certain exceptions, "organ-
ized in the United States, no matter how created or organized,
Jiot including partnerships ; but if organized, authorized, or ex-
isting under the laws of any foreign country, then upon the
amount of net income accruing from business transacted and
Bcapital invested within the United States during such year." *
Whether the phrase "organized in the United States" includes
<3orporations organized in the District of Columbia, Hawaii,

B Werle v. Colguhon, L. E. 20 Q. 9 V. 8. v. Am. Bell Telephone Co.

B. Div. 753. 29 Fed. 17 ; People v. American Bell

6 Werle v. Colguhon, L. R. 20 Q. Telephone Go. 117 N. Y. 241, 22 N.
B. Div. 753 ; Tischler v. Apthorpe, 52 E. 1057 ; Commonwealth v. Americat),
L. T. N. S. 814. Bell Telephone Co. 129 Pa. 217, 18

7 Tischler v. Apthorpe, 52 L. T. Atl. 122.

U. S. 814. 10 International Text Book Co. v.

»D. 8. Morgan £ Co. v. White, Pigg, 217 U. S. 91, 104, 54 L. ed.
101Ind. 413; Cooper Manufacturing 678, 684, 27 L.R.A.(N.S.) 493, 30

Co. V. Ferguson, 113 U. S. 727, 28 Sup. Ct. Rep. 481, 18 Ann. Cas. 1103

L. ed. 1137, 5 Sup. Ct. Rep. 739. (a correspondence school).
See Foster's Fed. Pr. 5th ed. §§ 88, § 39. 1 Act of Oct, 3, 1913, Sub-



164. For note on single or isolated section G (a),
transaction by foreign corporation

as doing business within the state,

see 10 L.R.A. (N.S.) 693.

Foster Income Tax. — 11.
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Porto Eico, the Philippine Islands and Alaska, i1s not expressly
stated.*

§ 40. Incidence of the tax upon foreign corporations,
joint-stock companies and associations. A corporation,
joint-stock company or association, organized, authorized or ex-
isting under the laws of a foreign country, is taxed only upon
the amount of net income accruing from business transacted

and capital invested within the United States.” In determining
the meaning of the phrase "business transacted," the cases

where individual taxpayers were concerned are applicable.*

Where a foreign mining company, with its head office and

mines in a foreign country, employed agents to sell its products
in Great Britain, with authority in the agents to fix the prices
at any sum above a minimum fixed by the company, the agents
being paid by commission, and the appointment of sub-agents

by them to be subject to the company's approval, deliveries to
be made in a foreign country under contracts for payment "by
cash in London," but all payments in fact being made by crossed
checks, payable in some cases to the company and in others to
the agents, and in every case forwarded with any requisite en-
dorsements by the agents to the company at its home office, where
they were deposited ; it was held that the company did not exer-
cise a trade in the United Kingdom and that these profits were
not subject to the income tax.' It has been held that entries of
receipts in the course of bookkeeping, when cancelled by entries
on opposite columns, are not sufficient to establish that the
money was actually received at the place stated in the books ; *
but that when a payment due from a branch in one country to
another corporation under lease executed by it in another State
from the former, and then charged off by an entry of the pay-
ment of a sum due by the latter to the former upon another
account, thus saving the expenses of cross remittances, there is
a constructive remittance, and, in Great Britain, it has been
taxed as income received by the former from the latter.*

Where a foreign marine cable company had cables terminat-

2 But see iiid. Subsection G. Allen (1901) 3 F. 805; 38 Scotch L.
§ 40. 1 Subsection G (a). R. 628; 4 Tax Cas. 446.

2 Supra, § 22. 5 Scottish Mortgage Go. of New

3 Crookston Brothers v. Furtado Mexico v. McKelvie (1886) 14 Ee-



(1911) Scotch Cases 217 ; 43 Scotch ports 98; 24 Scotch L. K 87; 2
L. E. 134; 5 Tax Cas. 602. Tax Cas. 165.

* Standard Life Assurance Go. V.
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ing in Great Britain and offices there where it received messages
for transmission to other countries, it was held that the receipts
from messages received in that country were subject to the
British income tax, although its main office was in a foreign
country and it made no profits from telegraphing over the

British land.® It has been held that a telephone company is

not "doing business in" a State where telephones are used by
another corporation under lease executed by it in another State
upon a rental of a percentage of the royalties received by the
lessees for the use of the telephones, although the lease au-
thorizes the lessor, in case of default by the lessee, to collect
these royalties in the name of the latter.''

The question as to what constitutes "doing business in the-
United States," has also been discussed with reference to non-
resident aliens.*

§ 41. Exempt corporations. The statute exempts certain;
corporations from the income tax as follows

"That nothing in this section shall apply to labor, agricult-
ural,' or horticultural organizations, or to mutual savings banks,
not having a capital stock represented by shares, or to fraternal
beneficiary societies, orders, or associations operating under the

6 Erichsen v. Last, L. R. 8 Q. B. bers and patrons for milk, but. any

D. 414. amount retained at the end of the'

'l People V. American Bell Tele- year over and above expenditures-

phone Co. 117 N. Y. 241, 22 N. E. will be returned as net income upon.
1057; Commonwealth v. American which the tax will be computed and

Bell Telephone Co. 129 Pa. 217, 18 assessed. In so far as Article 92,
Atl. 122. See also S. American Bell hereinbefore referred to, is in eon-
Telephone Go. 29 Fed. 17, per Mr. flict with this ruling, it is hereby
Justice Jackson. It was held that revoked, and collectors will require,
an insurance company was not car- all organizations of this character
rying on a trade in a colony where to make returns of annual net in-

it invested In mortgages but did not come and in other respects comply
insure. "Their trade is not to in- with the requirements of the Fed-
vest but to insure." Scottish Prov. eral income tax law as it applies to
Institution v. Allen, 72 L. J. P. C. corporations, Jjoint-stock companies,
N". S. 70, [1903] A. C. 129. See or associations, and insurance com-
Foster's Fed. Pr. 5th ed. §§ 88, 164. panies. In so far as applicable,

8 Supra, § 36. this ruling also applies to mutual

§ 41. 1 "Co-operative dairies, no or co-operative telephone companies,
matter how organized, do not ap- farmers' insurance companies, and

pear to fall within any of these like organizations." T. D. 1996,
exempted classes, and will, there- June 15, 1914, Article 92 was as
fore, be required to make returns, follows:



In the preparation of their returns "Art. 92. Co-operative dairies not
co-operative dairies may include in issuing stock and allowing patrons
their deductions from gross income dividends based on butter fat in

the amount actually paid to mem- milk furnished are not liable. 1la

164

INCIDENCE OF THE TAX.

[S§ 41

lodge system * or for the exclusive benefit of the members of a
fraternity itself operating under the lodge system, and providing
for the payment of life, sick, accident, and other benefits to the
members of such societies, orders, or associations and depend-
ents of such members, nor to domestic building and loan asso-
ciations, nor to cemetery companies, organized and operated ex-
clusively for the mutual benefit of their members, * nor to any
corporation or association organized and operated exclusively

for religious, charitable, scientific, or educational * purposes, no
part of the net income of which inures to the benefit of any
private stockholder or individual, nor to business leagues, nor

to chambers of commerce or boards of trade, not organized for
profit or no part of the net income of which inures to the benefit
of the private stockholder or individual ; nor to any civic league
or organization not organized for profit, but operated exclusive-
ly for the promotion of social welfare: Provided further, That
there shall not be taxed under this section any income derived
from any public utility or from the exercise of any essential

such case the 'dividends' are the
purchase price of the raw material
furnished."

2 "Art. 89. A society or association
'operating under the lodge system'

is considered to be one organized
under a charter, with properly ap-
pointed or elected officers, with an
adopted ritual or ceremonial, hold-
ing meetings at stated intervals, and
supported by fees, dues, or assess-
ments."



8 "Art. 90. Cemetery companies or-
ganized and operated exclusively for
the mutual benefit of their members
are exempt. The provisions of the
law clearly indicate that companies
which operate cemeteries for profit
are liable to the tax. The status

of cemetery associations under the
law will, therefore, depend upon the
character and purpose of the organi-
zation and what disposition is made
of the income."

* Under a New York tax law it

was held, that the New York His-
torical Society which was incorpo-
rated "for the purpose of discover-
ing, procuring and preserving what-
ever may relate to the natural, civil,
literary and ecclesiastical history of
the United States in general and of

this State in particular," was not
an educational corporation ; and
that it might not prove by name

that it was engaged in educational
work not authorized in its charter
or by-laws. Estate of De Peyster,
210 N. Y. 216, 104 N. E. 714. Un-
der the same statute it was held,
that the Arnot Art Gallery was not
an educational corporation (Matter
of Arnot, 71 Misc. 390, 130 N. Y.
Supp. 197, aff'd. 145 App. Div. 708,
130 N. Y. Supp. 499), aff'd. 203 N. Y.
627, 97 N. E. 1102; but that the
Metropolitan Museum of Art, which
was incorporated "for the purpose

of establishing and maintaining in
said city of New York" a museum

and library of art, of encouraging
and developing the study of fine arts
and the application of arts to manu-
facture and practical life, of advanc-
ing the general knowledge of kin-
dred subjects and to that end of
furnishing popular instruction and
recreation, and which gave instruc-
tion upon those subjects, was an
educational institution. (Matter of
Mergentime, 129 App. Div. 367, 113
N. Y. Supp. 948. aff'd. 195 N. Y.
572, 88 N. E. 1125.)
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governmental function accruing to any State, Territory, or the
District of Columbia, or any political subdivision of a State,
Territory, or the District of Columbia, nor any income accru-

ing to the government of the Philippine Islands or Porto Rico,

or of any political subdivision of the Philippine Islands or
Porto Pico : Provided, That whenever any State, Territory, or

the District of Columbia, or any political subdivision of a State
or Territory, has, prior to the passage of this Act, entered in
good faith into a contract with any person or corporation, the
object and purpose of which is to acquire, construct, operate or
maintain a public utility, no tax shall be levied under the pro-
visions of this Act upon the income derived from the operation

of such public utility, so far as the payment thereof will impose
a loss or burden upon such State, Territory, or the District of
Columbia, or a political subdivision of a State or Territory ; but
this provision is not intended to confer upon such person or cor-
poration any financial gain or exemption or to relieve such per-
son or corporation from the payment of a tax as provided for

in this section upon the part or portion of the said income to
which such person or corporation shall be entitled under such
contract." °

The Treasury regulations provide;

"Art. 88. All corporations' and all beneficiary societies
enumerated above shall by afiidavit, or otherwise, at the request
of the collector or Commissioner of Internal Eevenue, establish
their right to the exemption provided, in which case it will not
be suificient to merely declare that they are exempt, but they
must show the character and purpose of the organization, thé&
manner of distributing the net income, if any, or that none of
the net income inures to the benefit of any private stockholder
or individual. In the absence of such a showing, such organiza*
tions may, at any time, be required to make returns of annual

net income or disclose their books of account to a revenue officer
for- examination in order that the status of the company may

be determined."

"Art. 91. Any corporation, concerning whose status under
the law there is any doubt, or which does not clearly come with-
in one or another of the classes of those specifically enumerated

5 Act of October 3, 1913, II. Sub-
section G ( a )
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as' exempt, should file a return (in blank if desired) and attach
thereto a statement setting out fully the nature and purpose of
the organization, the source of its income, and what disposition
is made of it, and particularly of any surplus."



The Treasury Department has ruled that the exemption re-

lieves all such corporations, joint-stock companies and associa-
tions from any obligation to deduct the tax at the source of in-
come belonging to persons not exempt.”

The statute was carefully drawn to avoid any possible inter-
ference with the revenues of States and their municipalities.
In subsection B it allows a deduction from net income of indi-
viduals of all "State, County, School and Municipal taxes paid
within the year, not including those assessed against local bene-
fits." In Subsection G it provides that in the ascertainment of
the net income of a corporation, joint-stock company, or asso-
ciatiou, or insurance company, whether domestic or foreign
there shall be deducted all sums paid by it within the year for
taxes imposed under the state or authority of any State of the
United States. And in subsection B it further provides that

in computing net income there shall be included the compensa-
tion of all officers and employees of a State or any political
subdivision thereof except when such compensation is paid by
the government of the United States. These provisions illus-
trate the anxiety of the framers of the act to avoid constitu-
tional questions. Even if omitted, however, the last exemptions
at least might perhaps have been obtained upon constitutional
grounds.'' Within the principle of the decisions last cited
below it is doubtful, whether the Federal Government can even
indirectly reduce the income of the State or municipal corpora-
tion; as, for example, by a tax on the capital or income of a
.corporation in which such a State or corporation holds shares.*

6 T. D. 1967. Governor Hughes quoted supra,

1 Collector v. Day, 11 Wall. 1]3, § 29.

20 L. ed. 122, ; B Freedman v. Sigel, 8 But see Manhattan Co. v. Blake,
5 Chicago Leg. News, 196, Fed. Cas. 148 U. S. 412, 37 L. ed. 504, 13
No. 5,080; U. S. v. Ritchie, 4 Chi- Sup. Ct. Rep. 640, where it was
cago Leg. News, 139, Fed. Cas. No. held that a tax on the average

16,1 68 ; JJ. 8. V. Railroad Co. 1 7 amounts of deposits In a bank is
Wall. 322, 21 L. ed. 597; and see collectible. Although part of the de-
also various opinions of Attorneys- posits were State funds the tax was
General, 12 Ops. Atty.-Gen. 277; on the bank and not on the State,
Ibid. 376; IMd. 439; 13 Ops. Atty.- and did not diminish the State rev-
Gen. 67. But see the message of enues. See supra, § 27.
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Under the Corporation Tax Law of 1909, the Attorney

General expressed the opinion that corporations organized in

the Philippine Islands were not organized under the laws of

the United States or of any State or Territory of the United
States, or under the laws of any foreign country.” The present
law expressly exempts the Government of the Philippine Is-

lands or Porto Eico, and any political subdivision of the Philip-
pine Islands or Porto Pico, as well as any political subdivision
of a State, Territory or the District of Columbia, in any in-



come accruing to the Governor of the Philippine Islands or

Porto Rico.”" The term "political subdivision" also includes
counties, towns and tovTuships, parishes when made a political
unit, hundreds, wards, precincts, school districts, levee districts
and special assessment districts, created under the laws of the
several States for public purposes, such as the improvement of
streets and public highways, the provision for sewerage, gas

and light, and the reclamation, drainage or irrigation of bodies

of land within the same when the districts are created for the
public use.”*

There is in England a numerous class of quasi-Tpuhlic corpo-
rations of which in this country we have only a few examples,
such, for instance, as the corporations known as the Trustees of
the New York and Brooklyn Bridge. These corporations are
institutions for the management of public works, such as docks

on the seaboard, in which the community as such has a more or
less definite interest. The English theory of such bodies seems
to be that, although they may have revenues, they are not taxable
with respect thereto unless the revenues are derived otherwise
than from tolls levied for the use of their property by the mem-
bers of the community they were created to serve. Revenues
derived by way of tolls upon citizens are not regarded as prof-
its.”™ It is immaterial, however, if profits are earned by such a
corporation, that they are devoted to the payment of its funded
debt in order that the tolls upon citizens are to be reduced. A
profit is a profit irrespective of the mode of its application.”'

9 29 Op. A. G. 164. Attorney-General v. Black, L. R. 6

10 II Subsection G (a). Exch. 308.

11 Opinion of Attorney General 1" Mersey Docks, etc., Board v.
McReynolds January 30, 1914, cited Lucas, L. E. 8 App. Cas. 891 ; Loic-
T. D. 1946. rey v. Harbour Commissioners, 3

18 Glasgow, etc.. Commissioners v. Times L. R. 516.
Inland Revenue, 2 Gt. Sess. Gas. 708;
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It has been said by the Supreme Court of the United States
speaking through Mr. Justice Day

"It is no part of the essential governmental functions of a

State to provide means of transportation, supply artificial light,
water and the like. These objects are often accomplished

through the medium of private corporations and though the pub-
lic may derive a beneiit from such operations, the companies
carrying on such enterprises are, nevertheless, private compa-
nies, whose business is prosecuted for private emolument and
advantage. For the purpose of taxation they stand upon the

same footing as other private corporations upon which special



franchises have been conferred." 7%

The act of 1913, however, expressly exempts any income de-
rived from any public utility as well as from the exercise of
any essential governmental function accruing to any State,
Territory, including the Philippines and Porto Pico or the Dis-
trict of Columbia, or to any municipality or other subdivision
of the sarne.'” The prior exemption of income from a contract
between such a public corporation and any person or corporation
for the construction and operation of a public utility, was in-
serted for the benefit of the City of New York which had made
such a contract for the construction of subways.''”

The provision for the exemption of corporations organized

for charitable, religious or educational purposes and of mutual
benefit societies, labor organizations, cemetery companies and
building and loan associations were not contained in the stat-
utes prior to 1894, and there are no decisions in the courts of
the United States directly bearing upon the subject except as
regards the constitutionality of such exemptions. In the case
which decided that the Act of 1894 was unconstitutional, Mr.
Justice Field expressed the opinion that the exemption of mu-
tual savings banks and loan associations, was unjustifiable and
invalid.”'' It has been subsequently held, however, that similar
exemptions from the Corporation Income Tax of 1909 are

valid.1l'

14 Flint V. Stone Tr(u:y Co. 220 U. IT Pollock v. Farmers' Loan &

S. 108, 172, 55 L. ed. 389, 421, 31 Trust Go. 157 U. S. 429, 598, 599,
Sup. Ct. Rep. 342, Ann. Cas. 1912B, 39 L. ed. 759, 825, 826, 15 Sup. Ct.
312. Rep. 673.

15 Subsection G (a.). ii Flint v. Stone Tracy Co. 220 U.

16 Sen. Doc. 1lst Sess. 63, Cong. S. 108, 172, 55 L. ed. 389, 421, 31
Briefs and Statements filed with Sup. Ct. Rep. 342, Ann. Cas. 1912B,
Committee of Finance, 2053. 312. Printed in full infra, Part VII.
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Questions have been discussed in England which may be of
value in ascertaining the construction of the Act of 1913.

The law of that country exempted the incomes of corpora-

tions established for "charitable purposes," and very learned
arguments are to be found in the English reports with reference
to the meaning of those words. The question was, whether
"charitable purposes" was to be used in its popular signification
of aid to the poor, or whether it was to receive the broader con-
struction given to them in the common law, that is, whether
"charitable purposes" was to be considered as meaning "charit-
able uses" as that phrase is used in the statute 43 Eliz., Ch.

4, and in the common law. The latter construction was finally
adopted in the case which held that the income of a trust for

the support of the children of Moravian ministers, certain single



persons of the Moravian faith and Moravian missionary estab-
lishments was exempt as devoted to charitable purposes.'”

The distinction may be a matter of moment under our

own act. The statute 43 Eliz., Ch. 4, commonly known as

the statute of charitable uses, reads (so much of it as is ma-
terial) as follows:

"An act to redress the mis-employment of lands, goods, and
stocks of money heretofore given to certain charitable uses.

"I. Whereas lands, tenements, rents, annuities, profits, her-
editaments, goods, chattels, money, and stocks of money have

been heretofore given, limited, appointed, and assigned as well
by the Queen's most excellent majesty, and her most noble
progenitors, as by sundry other well-disposed persons ; some for
relief of aged, impotent and poor people, some for maintenance

of sick and maimed soldiers and mariners, schools of learning,
free schools, and scholars in universities, some for repair of
bridges, ports, havens, causeways, churches, sea-banks, and high-
ways, some for education and preferment of orphans, some for

or towards relief, stock, or maintenance for houses of correc-
tion, some for marriages of poor maids, some for supportation,
aid, and help of young tradesmen, handicraftsmen, and persons
decayed, and others for relief or redemption of prisoners or

' Commissioners v. Pemsel [1891] Pem”el v. Commissioners, L. K. 22
A. C. 531, affirming Queen ex rel. Q. B. Div. 296 (1888).
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-captives, and for aid or ease of any poor inhabitants concern-
ing payments of fifteens, setting out of soldiers, and other taxes ;
which lands, tenements, rents, annuities, profits, hereditaments,
-goods, chattels, moneys, and stocks of money, nevertheless have
not been employed according to the charitable intent of the
-givers and founders thereof, by reason of frauds, breaches of
trust, and negligence in those that should pay, deliver, and
BMemploy the same : for redress and remedy whereof, be it enacted
by authority of this present parliament, That it shall and may
be lawful to and for the lord chancellor or keeper of the great
seal of England for the time being, and for the chancellor of
the duchy of Lancaster for the time being for lands within the
BMcounty palatine of Lancaster, from time to time to award com-
missions under the great seal of England, or the seal of the coun-
ty palatine, as the case shall require, into all or any part or
parts of this realm respectively, according to their several ju-
risdictions as aforesaid, to the bishop of every several diocese
and his chancellor (in case there shall be any bishop of that
diocese, at the time of awarding of the same commissions), and
to other persons of good and sound behavior, authorizing them
thereby, or any four or more of them, to enquire, as well by the
HMoaths of twelve lawful men or more of the county, as by all
other good and lawful ways and means, of all and singular such
gifts, limitations, assignments, and appointments aforesaid, and



of the abuses, breaches of trusts, negligences, misemployments,
not employing, concealing, defrauding, misconverting, or mis-
jgovernment of any lands, tenements, rents, annuities, profits,
hereditaments, goods, chattels, money, or stocks of money, here-
tofore given, limited, appointed or assigned or which hereafter
shall be given, limited, appointed, or assigned, to or for any of
the charitable and godly uses before rehearsed: and after the

said commissioners, or any four or more of them (upon calling

the parties interested in any such lands, tenements, rents, annui-
ties, profits, hereditaments, goods, chattels, money, and stocks of
money), shall make inquiry by the ocaths of twelve men or

more of the said county (whereunto the said parties interested
shall and may have, and take their lawful challenge and chal-
lenges), and upon such enquiry, hearing, and examining thereof,
set down such orders, judgments, and decrees, as the said lands,
tenements, rents, annuities, profits, goods, chattels, money, and
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stocks of money, may be duly and faithfully employed, to and

for such of the charitable uses and intents before rehearsed re-
spectively, for -which they were given, limited, assigned, or ap-
pointed by the donors and founders thereof: which orders, judg-
ments, and decrees, not being contrary or repugnant to the
orders, statutes, or decrees of the donors or founders, shall by
the authority of this present parliament stand firm and good,
according to the tenor and purport thereof, and shall be executed
accordingly, until the same shall be undone or altered by the
lord chancellor of England or lord keeper of the great seal of
England of the chancellor of the county palatine of Lancaster,
respectively, within their several jurisdictions upon complaint
by any party grieved to be made to them.

"II. Provided always, That neither this act, nor anything

therein contained, shall in any wise extend to any lands, tene-
ments, rents, annuities, profits, goods, chattels, money, or stocks
of money, given, limited, appointed, or assigned, or which shall

be given, limited, appointed, or assigned to any college, hall,

or house of learning within the universities of Oxford or Gam-
bridge or to the colleges of Westminster, Eaton or Winchester,

or any of them, or to any cathedral or collegiate church within
this realm.

"III. And provided also, That neither this act, nor anything
therein, shall extend to any city, to town corporate or to any

the lands or tenements given to the uses aforesaid within any
BMsuch city or town corporate, where there is a special governor

or governors appointed to govern or direct such lands, tene-
ments, or things disposed to any the uses aforesaid, neither to
any college, hospital, or free school, which have special visitors
or governors, or overseers appointed them by their founders."

It will be observed that the kinds of trusts listed in the pre-
amble to the foregoing act are in many cases neither religious
nor educational. In the case of Commissioners v. Pemsel, ™"



the trust claiming the exemption was a trust for the benefit of
Moravian missionaries, which under our own law would be

clearly exempt under the word "religious." Many foundations
might be thought of, however, whose work was neither to assist
the poor, to educate, nor to instruct in religion, which would

20 1lud.
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nevertheless be properly regarded as devoted to "charitable
uses," and it may well be that they are exempt under subsection
G.

It has been held in Scotland that the word charitable pur-

poses applies to the relief of poverty and that a religious trust
is therefore, not exempt as devoted to charitable purposes.”"”

A burial board, organized under a general statute intended to
protect the public health by securing proper burial in villages,,
was held not a charitable corporation. The board charged fees-
for all burials, and although they did not profit themselves,,
nevertheless the village did, because the fees were applied in
reduction of parish rates. The element of gain to the ratepay-
ers was present.”” Under our statute cemetery companies are

only exempt when "organized and operated exclusively for the
mutual benefit of their members." *'

In Great Britain the rule further seems to be that where a
society or association organized for charitable purposes makes a
profit by the transaction of business, those profits are income
subject to the tax.”* This rule has been applied to profits from
the publication of hymn books, bibles and religious literature,”*
from a restaurant "“® and from a hospital ; """ even when the
profits were used for charitable purposes.”' The application of
the profits to charitable purposes does not exempt the same from
the income tax when the corporation or association is otherwise
taxable.”” On the other hand, merely incidental benefits would
seem not to deprive such trusts of their exemption. Thus the
House of Lords held that a society of engineers, the income of
which was in fact devoted to the promotion of science should

*1 Baird Trustees v. Inland Rev- 27 St. Andrews' Hospital ( North-
enue, 25 Scot. L. R. 533 (1888) ampton) v. Shear smith [1887] L. R.
Sc. Ct. Sess. 19 Q. B. Div. 624, where the hospital

22 Paddington Burial Board v. was under state supervision and the
Commissioners, L. R. 13 Q. B. D. 9. services of the physicians were

23 Act of Oct. 3, 1913, G (a). gratuitous, 57 L. T. N. S. 413, 35

24 Religious Tract and Book So- Week. Rep. 811, 2 Tax Cas. 219.
ciety of Scotland v. Forhes (1896) ** Ibid.



33 Scot. L. R. 289, 3 Tax Cas. 415. 19 Jud. See Attorney-General v.
z® Trustees of Psalms and Hymns Black (1871) L. R. 6 Exeh. 308, 40
V. Whitwell (1890) 7 Times L. R. L. J. Exch. N. S. 194, 25 L. T. N.
164, 3 Tax Cas. 7. 207, 19 Week. Rep. 1114, 1 Tax Cas.

26 Grove v. Young Men's Christian 52.
Association (1903) 67 J. P. 279, 88
L. T. N. S. 696, 19 Times L. R. 491,
4 Tax Cas. 613.
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not be taxed, under a statute exempting income "legally appro-
priated and applied * * * for the promotion of science,"
although it also appeared that the professional interest of its
members was incidentally advanced. Such a holding would

«xtend to the numerous scientific and professional societies of
eour own country.'" It was held in England that a public libra-
ry was not exempt as a literary or scientific institution ; '~ but
the income of a society of engineers was exempted as applied

for the promotion of science.'” "Mutual telephone companies,
mutual insurance companies, and like organizations, although
local in character, and whose income consists largely from
assessments, dues and fees paid by members, do not come with-

in the class of corporations specifically enumerated as exempt.
Their status imder the law is not dependent upon whether they
are or are not organized for profit. In coming within the
statutory exemption, all organizations of this character will be
required to make returns of annual net income, and pay any
income tax thereby shown to be due. For this purpose the

surplus of receipts of the year over expenses will constitute
net income upon which the tax will be assessed." '"

As to clubs, it has been ruled that they are not subject to

the tax, when they have been "organized and operated exclu-
sively for pleasure, recreation and other nonprofitable pur-
poses" and they have no "net income inuring to the benefit of
any private stockholder, individual, or member.'* But it has
been held in England that a golf club is taxable so far as con-
cerns the income received from visitors, not members, for the
use of its green. '”"

30 Commissioners of Inland Rev- tion of such companies, see Citizen'
enue v. Forrest, L. R. 15 App. Cas. Telephone Co. v. Osbom, 229 U S
334 (1890). 322, 57 L. ed. 1211, 33 Sup. Ct. Rep.'

A

s” Andrews v. Mayor, etc. of Bris- 833.
tol, 61 L. J. Q. B. N. S. 715 (1892). 34 Commissioner Osborn to Lee,

32 Commissioners of Inland Rev- Higginson & Co. Mar. 4, 1914. See

S.

S

enue v. Forrest, L. R. 15 App. Cas. also Acting Commissioner Williams

334 (1890), H. L. affirming Matter to Crescent Athletic Club Jan'y.

17,



of Institution of Civil Engineers, L. 1914; Deputy Commissioner Speer

R. 20 Q. B. Div. 621 (1888), which to N. Y. Athletic March 2, 1914.
reversed s. c. L. R. 19 Q. B. Div. 610 35 Carlisle and Silloth Golf Club
(1887). V. Smith, [1912] 2 K. B. 177, 81 L

33 Regulations, Art. 80. As to J. K. B. N. S. 581, 106 L. T. N. S.
the validity of a statutory exemp- 573, 6 Tax Cas. 48.
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Under the Corporation Tax Act of 1909, it was held: that

the qualifying clause "No part of the net income of which

inures to the benefit of any private stockholder or individual"
did not qualify the whole proviso, but only the immediately
preceding clauses, namely, "Nor to any corporation or associa-
tion organized and operated exclusively for religious, charitable”®
or educational purposes ; " '® and that building and loan associa-
tions were exempt as organized and operated exclusively for

the mutual benefit. of their members, although they issued both
prepaid and instalment stock ; the prepaid stock being granted

a fixed dividend, payable only out of the earnings of the as-
sociation." The Circuit Court of Appeals said: "We are

iSBerold v. Park View Bldg. & in the Act of 1909; and we wish to'

Loan Ass'n, C. C. A. 210 Fed. 577, avoid even 'the appearance of evad-

579, 580; affirming Park View Bldg. ing this consideration. But cer-

d Loan Ass'n v. Jlerold, 203 Fed. S76. tainly both constructions are avail-
McPherson, J. in C. C. A. 210 Fed. able, and one seems as likely to be

579, 580: "As pointed out in the correct as the other. We believe
association's brief, section 2 of the view we have indicated should

the Income Tax provisions of the be adopted." But see Pacific Build-

Act of October 3, 1913, lends ing & Loan Ass'n v. Eartson, 201

force to the construction that con- Fed. 1011.

fines the italicized clause to the 37 Berold v. Park View Bldg £

fourth group. Section 2 in clause S Loan Ass'n, C. C. A. 210 Fed. 577;
of the Act of 1913 repeals section 38 affirming Park View Bldg. & Loan
of the Act of 1909, the reason being Ass'n v. Eerold, 203 Fed. 876. In
that an earlier clause (G) is in eflFect the Circuit Court of Appeals Judge-
a substitute for section 38, and that McPherson said (210 Fed. 580)
Congress did not intend to impose "But there is another reason for be-
two taxes of the same nature at lieving that the clause in italics-

the same time, one by the Act of could not have been intended to ap-
1913, and the other by the Act of ply to the group of 'domestic build-
1909. Being a substitute, therefore, ing and loan associations organized
clause G also contains an excepting and operated exclusively for the mu-
proviso, and this is aa follows: tual benefit of their members.' And
[quoting the same] We think it is the reason is this: Such application
clear that the repeated use here leads to a conclusion that may fair-
made by Congress of the negative ly be described as absurd. Every

clause — 'no part of the net income building association is organized and
of which inures to the benefit of any operated for the mutual benefit of
private stockholder or individual' — its members; this benefit is attained

throws light upon the previous use by profits; and profit is gained by
of the same clause in the Act of the use of its funds — whether de-



1909, and strengthens the construe- rived from instalments, premiums,
tion we have adopted. We agree interest, or fines — supplemented by
that the argument is somewhat forfeitures, and by such dealing in
weakened by the possibility of sup- real estate as it may be permitted
posing that Congress was trying to or obliged to undertake. In every
make more clear in the Act of 1913 year of its normal operations it
what may have been thought obscure expects to have a net income, and
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persuaded that Congress intended the word 'mutual' to mean
'substantially equal,' and that a building association is organ-
ized and operated for the mutual benefit of its members when
they share in the profits on substantially the same footing. Ex-
act equality is probably not possible, where part of the stock
is prepaid, and part is instalment; but an approximate equal-
ity, sufficiently close for all purposes, 1is certainly not beyond
the reach of calculation. We have no doubt that such a calcu-
lation is always made before the terms are adopted upon which
prepaid stock is allowed to share in profits." ' According to-
the Treasury regulations, under the present statute

of course this net income belongs,
or inures, to its members. Now,
while the members can hardly be
described accurately as 'private'
stockholders (the word seems to be
contrasted with some other relation
to a particular association), they
are certainly 'individuals'; and
therefore, if the right of a building
association to be exempted by the
proviso is to be tested by the fact
that no private stockholder or in-
dividual receives any benefit from
its net income, the inevitable result
will follow that the proviso has no
effect upon building and loan asso-
ciations at all, and that no such
association can be exempted. We
have said that in our opinion this
conclusion comes near to absurdity,
and we think that result is too



plain to require further discus-
sion." In the District Court Judge

Orr said (203 Fed. 879): "The
plaintiff is clearly a domestic build-
ing and loan association. If, there-
fore, it be 'organized and operated
exclusively for the mutual benefit'

of its members, it would seem to

come within the proviso of the stat-
vxte. It will be observed that under
the law each member has the same

right to dictate the policy of the
association. It does not increase

his influence to own many shares

of stock, because his right to vote
does not depend upon the number

of shares that he may hold, but

simply upon his membership. There

is therefore In the association, under
the law, no means by which a single

stockholder, or a group of stock-
holders, by the acquisition of the-
majority of the shares, could con-
trol the association as against a
majority of the members of the as-
sociation. There is therefore a mu-
tuality of right with respect to the
control of the corporation. Nor dO'
we think that the mere provision m
the fifty-third section of the act for-
agreements to pay 5 per cent, in-
terest to shareholders who pay the
full par or maturity value of their
shares affects the mutuality. It is.
not contemplated by the act that the
shareholders who pay in advance
shall have any priority in distribu-
tion of assets. There is therefore-
mutuality between the shareholders
with respect to the assets of the-
corporation. Each person intending
to become a member of the associa-
tion has the right to prepay the full
par or maturity value and take a
fixed sum as his share of the annual
profits of the association. The mere-
fact that there may be an inequality
in the returns to the prepaying
shareholder and the other share-
holder in favor of the one or the-
other does not seem to the court

to destroy the mutuality among the-
shareholders required by the pro-
viso of the Act of Congress. The



word 'mutual' cannot always be con-
sidered a synonym of 'equal.' Mu-

tual credits are not necessarily equal
credits; mutual debts need not be-
equal in amount."

38IUd. 210 Fed. 582, 583, per
McPherson, J.
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"Domestic building and loan associations are among those
enumerated as exempt from the requirements of the law. A do-
mestic building and loan association is held to be one organized
under and pursuant to the laws of the United States, or of a

State or Territory thereof, or under the laws applicable to

Alaska or the District of Columbia. Mutuality in operation and

in the distribution of proiits and benefits is essential to exemp-
tion. Therefore, in order to come within the exempted class

such associations must not only be "Domestic," as defined, but
they must be organized and operated exclusively for the mutual
benefit of the members ; that is, all the profits and benefits pro-
vided for in the articles of association and by-laws must be
ratably distributed among all members regardless of the kind

of stock held, according to the amount of money they have on
deposit. An association issuing different classes of stock upon
wliich different rates of interest or dividends are guaranteed

or paid, does not come within the exempted class." '*

§ 42. Incidence of the tax with respect to time. The

income tax upon individuals is "computed upon the remainder

of said net income of each person subject thereto, accruing
during each preceding calendar year ending December thirty-
first: Provided, however, That for the year ending December
thirty-first nineteen hundred and thirteen said tax shall be
computed on the net income accruing from March first to De-
cember thirty-first, nineteen hundred and thirteen, both dates
inclusive, after deducting five-sixths only of the specific ex-
emptions and deductions herein provided for." ~ The income

tax upon a corporation, joint-stock company, association, or in-
surance company, is "computed upon its entire net income ac-

89 Tr. Reg. 87. Under a simi- of the association could not be

lay provision of the Corporation Tax loaned profitably "to cancel any

Law of August 5, 1909, it was held outstanding certificates of general
that a building and loan association stock not borrowed upon," paying

was not exempt when the articles the holder the book value of the

of incorporation authorized "lending stock so cancelled. Pacific Building

the shareholders of such association d Loan Ass'n v. ffartson, 201 Fed.



and others, the funds so aceumu- 1011, 1016. So when authorized to

lated," and the by-laws authorized loan to nonmembers and borrow from

the issue of preferred stock, or stock them, see Central B'dj. L. £ Sav.

the interest upon which was guar- v. Hotrland, 216 Fed. 526.
anteed, and authorized the direct- § 42. lAet of Oct. 3, 1913, Sub-

ors upon finding that the income section D,
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crued within each preceding calendar year ending December
thirty-first: Provided, however, That for the year ending De-
cember thirty-first, nineteen hundred thirteen, said tax shall
be imposed upon its entire net income accrued within that por-
tion of said year from March first to December thirty-first,
both dates inclusive, to be ascertained by taking five-sixths of
its entire net income for said calendar year : Provided further.
That any corporation, joint-stock company or association, or
insurance company subject to this tax may designate the last

day of any month in the year as the day of the closing of its
fiscal year and shall be entitled to have the tax payable by

it computed upon the basis of the net income ascertained as
herein provided for the year ending on the day so designated

in the year preceding the date of assessment instead of upon

the basis of the net income for the calendar year preceding

the date of assessment; and it shall give notice of the day it
has thus designated as the closing of its fiscal year to the col-
lector of the district in which its principal business office is
located at any time not less than thirty days prior to the date
upon which its annual return shall be filed." »~ "Provided fur-
ther. That all excise taxes upon corporations imposed by sec-
tion thirty-eight, that have accrued or have been imposed for
the year ending December thirty-first, nineteen hundred and
twelve, shall be returned, assessed, and collected in the same
manner, and under the same provisions, liens, and penalties

as i1f section thirty-eight continued in full force and effect:
And provided further, That a special excise tax with respect to
the carrying on or doing of business, equivalent to 1 per centum
upon their entire net income, shall be levied, assessed, and col-
lected upon corporations, joint-stock companies or associations,
and insurance companies, of the character described in section
thirty-eight of the Act of August fifth, nineteen hundred and
nine, for the period from January first to February twenty-
eighth, nineteen hundred and thirteen, both dates inclusive,
which said tax shall be computed upon one-sixth of the entire
met income of said corporations, joint-stock companies or asso-

a Subsection G (c). See Tr. Keg. 165-171, 173-176.
Foster Income Tax. — 12.

Co.
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ciations, and insurance companies, for said year, said net in-
come to be ascertained in accordance with the provisions of
subsection G of section two of this Act : Provided further. That
the provisions of said section thirty-eight of the Act of August
fifth, nineteen hundred and nine, relative to the collection of
the tax therein imposed shall remain in force for the collection
of the excise tax herein provided, but for the year nineteen
hundred and thirteen it shall not be necessary to make more

than one return and assessment for all the taxes imposed here-
in upon said corporations, joint-stock companies or associations,
and insurance companies, either by way of income or excise,
which return and assessment shall be made at the times and in
the manner provided in this Act." ' The reason of the exemp-
tion of income received during January and February, 1913,

was because the Sixteenth Amendment authorizing the impo-

sition of an income tax was not adopted before the latter -part
of February of that year.* The validity of the tax upon income
received before the passage of the act is previously discussed.”
When an individual dies within the year the tax must be paid

on so much of his income as accrued within the year and before
his death.* It has been held: That the same deductions are

made from the income accruing before his death that would

have been made if he had lived ; ' but that when corporations

go into liquidation or consolidation during the year, they are
liable for the income received during the months prior to such
liquidation or consolidation as the case may be.'

3 Ibid. Subsection S. not taxable during the period during”®

i Supra, § 18. which, pursuant to the terms of hia

6 § 29, supra. will, it is allowed to accumulate in

6 Mandell v. Pierce, 3 Cliff. 134, the hands of a trustee. Wilier v.
Fed. Cas. No. 9,008 (1868). Cf. In Hawaiian Trust Co., 28 Haw. 589,
re The Income Tax Acts, 23 Vict. S93.

L. E. 58. "> Hid.

It has been held in Hawaii that ' T. D. Synopsis 1742.

the income of a decedent's estate is

CHAPTEE IV.
INCOME SUBJECT TO TAX.
§ 43. Statutory definition of income of individuals sub-

ject to normal tax. Different rules regulate the ascertain-
ment of the income subject to the tax when imposed upon indi-



viduals and when imposed upon corporations, joint-stock com-
panies and associations. The income tax imposed upon indi-

viduals is of two kinds : the normal tax ; * and the additional tax,

which, in England, is called the super-tax.
The Act provides as to individuals

"That, subject only to such exemptions and deductions as are
hereinafter allowed, the net income of a taxable person shall
include gains, profits, and income derived from salaries, wages,
or compensation for personal service of whatever kind and in
whatever form paid, or from professions, vocations, businesses,
trade, commerce, or sales, or dealings in property, whether real
or personal, growing out of the ownership or use of or interest
in real or personal property, also from interest, rent, dividends,
securities, or the transaction of any lawful business carried an
for gain or profit, or gains or profits and income derived from
any source whatever, including the income from but not the

value of property acquired by gift, bequest, devise, or descent
Provided, That the proceeds of life insurance policies paid

upon the death of a person insured or payments made by or
credited to the insured, on life insurance, endowment, or annui-
ty contracts, upon the return thereof to the insured at the ma-
turity of the term mentioned in the contract, or upon surrender
of contract, shall not be included as income."

"That in computing net income for the purpose of the normal

tax there shall be allowed as deductions: First, the necessary
expenses actually paid in carrying on any business, not includ-
ing personal, living, or family expenses; second, all interest

§ 43, 1Act of October 3, 1913, Subsection A, subd. 2.
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paid within the year by a taxable person on indebtedness ; third,
all national, State, county, school, and municipal taxes paid
within the year, not including those assessed against local bene-
fits ; fourth, losses actually sustained during the year, incurred
in trade or arising from fires, storms, or shipwreck, and not
compensated for by insurance or otherwise ; fifth, debts due to
the taxpayer actually ascertained to be worthless and charged

off within the year ; sixth, a reasonable allowance for the ex-
haustion, wear and tear of property arising out of its use or
employment in the business, not to exceed, in the case of mines,
5 per centum of the gross value at the mine of the output for the
year for which the computation is made, but no deduction shall

be made for any amount of expense of restoring property or

making good the exhaustion thereof for which an allowance is

or has been made: Provided, That no deduction shall be al-

lowed for any amount paid out for new buildings, permanent
improvements, or betterments, made to increase the value of any
property or estate; seventh, the amount received as dividends



upon the stock or from the net earnings of any corporation,
joint-stock company, association, or insurance company which

is taxable upon its net income as hereinafter provided ; eighth,
the amount of income, the tax upon which has been paid or
withheld for payment at the source of the income, under the
provisions of this section, provided that whenever the tax upon
the income of a person is required to be withheld and paid at
the source as hereinafter required, if such annual income does
not exceed the sum of $3,000 or is not fixed or certain, or is
indefinite, or irregular as to amount or time of accrual, the
same shall not be deducted in the personal return of such person."

"The net income from property owned and business carried

on in the United States by persons residing elsewhere shall be
computed upon the basis prescribed in this paragraph and that
part of paragraph G of this section relating to the computation
of the net income of corporations, joint-stock and insurance
companies, organized, created, or existing under the laws of
foreign countries, in so far as applicable."”

"That in computing net income under this section there shall

be excluded the interest upon the obligations of a State or any
political subdivision thereof, and upon the obligations of the
United States or its possessions; also the compensation of the
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present President of the United States during the term for
which he has been elected, and of the judges of the supreme

and inferior courts of the United States now in office, and the
compensation of all officers and employees of a State or any
political subdivision thereof except when such compensation ia
paid by the United States Government." *

"That there shall be deducted from the amount of the net
income of each of said persons, ascertained as provided here-
in, the sum of $3,000, plus $1,000 additional if the person
making the return be a married man with a wife living with

him, or plus the sum of $1,000 additional if the person making,
the return be a married woman with a husband living with her ;.
but in no event shall this additional exemption of $1,000 be-
deducted by both a husband and a wife: Provided, That only-
one deduction of $4,000 shall be made from the aggregate:
income of both husband and wife when living together.™ *

§ 44. Income subject to additional tax. "In addition to the*
income tax provided under this section (herein referred to as

the normal income tax) there shall be levied, assessed and coir
lected upon the net income of every individual an additional in-
come tax (herein referred to as the additional tax) of 1 per cen-
tum per annum upon the amount by which the total net income
exceeds $20,000 and does not exceed $50,000, and 2 per centum
per annum upon the amount by which the total net income ex-

ceeds $50,000 and does not exceed $75,000, 3 per centum per

annum upon the amount by which the total net income exceeds



$75,000 and does not exceed $100,000, 4 per centum per an-

num upon the amount by which the total net income exceeds
$100,000 and does not exceed $250,000, 5 per centum per an-

num upon the amount by which the total net income exceeds
$250,000 and does not exceed $500,000, and 6 per centum per
annum upon the amount by which the total net income exceeds;
$500,000. All the provisions of this section relating to indi-
viduals who are to be chargeable with the normal income tax”

so far as they are applicable and are not inconsistent with thia
subdivision of paragraph A, shall apply to the levy, assessment,
and collection of the additional tax imposed under this section.
Every person subject to this additional tax shall, for the pur-

Slbid. »Ibid. Subsection C.
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pose of its assfessment and collection, make a personal return of
his total net income from all sources, corporate or otherwise, for
the preceding calendar year, under rules and regulations to be
prescribed by the Commissioner of Internal Revenue and ap-

proved by the Secretary of the Treasury. For the purpose of this
additional tax the taxable income of any individual shall em-
brace the share to which he would be entitled of the gains and
pi-ofits, if divided or distributed, whether divided or distributed
or not, of all corporations, joint-stock companies, or associations
however created or organized, formed or fraudulently availed

of for the purpose of preventing the imposition of such

tax through the medium of permitting such gains and profits

to accumulate instead of being divided or distributed; and the
fact that any such corporation, joint-stock company, or associa-
tion is a mere holding company, or that the gains and profits

are permitted to accumulate beyond the reasonable needs of the
business shall be prima facie evidence of a fraudulent purpose

to escape such tax ; but the fact that the gains and profits are
in any case permitted to accumulate and become surplus shall

not be construed as evidence of a purpose to escape the said tax
in such case unless the Secretary of the Treasury shall certify
that in his opinion such accumulation is unreasonable for the
purposes of the business. When requested by the Commissioner

of Internal Revenue, or any district collector of internal reve-
nue, such corporation, joint-stock company, or association shall
forward to him a correct statement of such profits and the names
of the individuals who would be entitled to the same if dis-
tributed." * This tax is not paid by a corporation, Jjoinl>stock
company or association.

This subdivision is obscure in its failure to define the mean-
ing of the phrase "net income," upon which the amount of

the additional tax is based. The only point upon which it

makes a distinct proviso is that the tax shall be based upon

the "net income from all sources, corporate or otherwise" and

the share to which the taxpayer would be entitled of the gains
and profits, whether divided or distributed or not, of all corpo-
rations, joint-stock companies or associations, formed for the



§ 44. 1 Act of October 3, 1913, Subsection A, subd. 2.
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purpose of permitting the gains and profits to accumulate, in-
stead of being divided or distributed. It is clear that the ad-
ditional tax is imposed upon the income derived from the
dividends of corporations which have already paid the normal
tax upon their ov”n net income.”

As regards the subject of deductions and exemptions, this
subdivision merely refers to the provisions of the act relating
to individuals chargeable with the normal income tax, so far

as they are applicable and not inconsistent with this sub-
division. The following subdivision, B, begins with the defini-
tion of net income.

"That, subject only to such exemptions and deductions as are
hereinafter allowed, the net income of a taxable person shall
include gains, profits, and income derived from salaries, wages,
or compensation for personal service of whatever kind and in
whatever form paid, or from professions, vocations, businesses,
trade, commerce, or sales, or dealings in property, whether real
or personal, growing out of the ovmership or use of or interest
in real or personal property, also from interest, rent, dividends,
securities, or the transaction of any lawful business carried on
for gain or profit, or gains or profits and income derived from
any source whatever, including the income from but not the

value of property acquired by gift, bequest, devise, or descent
Provided, That the proceeds of life insurance policies paid upon
the death of a person insured or payments made by or credited

to the insured, on life insurance, endowment, or annuity
contracts, upon the return thereof to the insured at the maturity
of the term mentioned in the contract, or upon surrender of
contract, shall not be included as income."

This undoubtedly applies. Then follows the statement begin-
ning, "that in computing net income for the purpose of the
normal tax there shall be allowed as deductions,”" followed by
the deductions which have been previously quoted.” Are these
deductions to be considered as incorporated by reference into
subdivision A, so as to apply to the additional tax ? It is the
usual custom to allow them.* If not, such tax will be estimated
upon the gross income with the following exceptions.

The concluding paragraph of subdivision B provides : "That

2 See § 52, infra. This additional S Supra, § 42.
tax is imposed upon nonresident as 4 See Tr. Reg. 8.
well as resident aliens. Tr. Eeg. 8,

T. D. 2013.
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in computing net income under this section there shall be ex-
cluded the interest upon the obligations of a State or any politi-
cal subdivision thereof, and upon the obligations of the United
States or its possessions; also the compensation of the present
President of the United States during the term for which he

has been elected, and of the judges of the supreme and in-

ferior courts of the United States now in office, and the com-
pensation of all officers and employees of a State or any politi-
cal subdivision thereof except when such compensation is paid

by the United States Government." It seems clear that this
exclusion should be made when the additional tax is assessed.

A question has been mooted concerning subdivision C, which
provides "that there shall be deducted from the amount of the
net income of each of said persons, ascertained as provided
herein, the sum of $3,000, plus $1,000 additional if the person
making the return be a married man with a wife living with

him," &e. It has been suggested that inasmuch as this para-
graph is by its terms not confined to the normal income tax,
persons subject to the additional income tax are entitled to two
deductions of this $3,000 ; once when the normal tax i1s assessed
and again upon the assessment of the additional tax, so that in
fact the additional tax is not imposed unless the total net in-
come exceeds $23,000, or in the case of marriage, when the
parties live together, $24,000.° This point has not yet been
decided; but if the rulings of the Department are in accord-
ance with the opinion of the deputy, Mr. Luther F. Speer, as
expressed in his pamphlet, there will be no such deduction in
the assessment of the additional tax.” And that is the practice
in the Second District of New York, and it is believed in all
the revenue districts.

§ 45. Statutory definition of income of corporations,
joint-stock companies and associations subject to tax.

As to corporations, joint-stock companies and associations, the
statute provides:

"Such net income shall be ascertained by deducting from the

gross amount of the income of such corporation, Jjoint-stock com-
pany or association, or insurance company, received within the
year from all sources, (first) all the ordinary and necessary ex-—
penses paid within the year in the maintenance and operation of

5 The suggestion was made to the 8 Speer's Pamphlet, 23, 28,
author by Mr. R. G. Babbage of the
New York bar.
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its business and properties, including rentals or other payments
required to be made as a condition to the continued use or
possession of property; (second) all losses actually sustained
within the year and not compensated by insurance or otherwise,



including a reasonable allowance for depreciation by use, wear
and tear of property, if any ; and in the case of mines a rea-
sonable allowance for depletion of ores and all other natural de-
posits, not to exceed 5 per centum of the gross value at the mine
of the output for the year for which the computation is made ;
and in case of insurance companies the net addition, if any,
required by law to be made within the year to reserve funds

and the sums other than dividends paid within the year on

policy and annuity contracts: Provided, That mutual fire
insurance companies requiring their members to make premi-

um deposits to provide for losses and expenses shall not

return as income any portion of the premium deposits returned

to their policyholders, but shall return as taxable income all
income received by them from all other sources plus such por-
tions of the premium deposits as are retained by the companies
for purposes other than the payment of losses and expenses and
reinsurance reserves: Provided further. That mutual marine
insurance companies shall include in their return of gross in-
come gross premiums collected and received by them less

amounts paid for reinsurance, but shall be entitled to include in
deductions from gross income amounts repaid to policyholders

on account of premiums previously paid by them and interest

paid upon such amounts between the ascertainment thereof and

the payment thereof and life insurance companies shall not in-
clude as income in any year such portion of any actual premium
received from any individual policyholder as shall have been

paid back or credited to such individual policyholder, or treated
as an abatement of premium of such individual policyholder,
within such year; (third) the amount of interest accmed and

paid within the year on its indebtedness to an amount of such
indebtedness not exceeding one-half of the sum of its interest-
bearing indebtedness and its paid-up capital stock outstanding

at the close of the year, or if no capital stock, the amount of
interest paid within the year on an amount of its indebtedness
not exceeding the amount of capital employed in the business

at the close of the year : Provided, That in case of indebtedness
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wholly secured by collateral the subject of sale in ordinary busi-
ness of such corporation, joint-stock company, or association,
the total interest secured and paid by such company, corpora-
tion, or association within the year on any such indebtedness

may be deducted as a part of its expense of doing business : Pro-
vided furtJier, that in the case of bonds or other indebtedness,
which have been issued with a guaranty that the interest pay-
able thereon shall be free from taxation, no deduction for the
payment of the tax herein imposed shall be allowed; and in the
case of a bank, banking association, loan, or trust company, in-
terest paid within the year on deposits, or on moneys received
for investment and secured by interest-bearing certificates of
indebtedness issued by such bank, banking association, loan or
trust company; (fourth) all sums paid by it within the year

for taxes imposed under the authority of the United States

eor of any State or Territory thereof, or imposed by the gov-



eernment of any foreign country : Provided, that in the case of a
BMcorporation, joint-stock company or association, or insurance
Bcompany, organized, authorized, or existing under the laws of
any foreign country, such net income shall' be ascertained by
ededucting from the gross amount of its income accrued within
the year from business transacted and capital invested within
the United States, (first) all the ordinary and necessary ex-
penses actually paid within the year out of earnings in the
maintenance and operation of its business and property within
the United States, including rentals or other payments required
to be made as a condition to the continued use or possession of
property; (second) All losses actually sustained within the

year in business conducted by it within the United States and
not compensated by insurance or otherwise, including a rea-
sonable allowance for depreciation by use, wear and tear of
property, if any, and in the case of mines a reasonable allow-
ance for depletion of ores and all other natural deposits, not to
exceed 5 per centum of the gross value at the mine of the output
for the year for which the computation is made ; and in case of
insurance companies the net addition, if any, required by law

to be made within the year to reserve funds and the sums other
than dividends paid within the year on policy and annuity con-
tracts : Provided further, that mutual fire insurance companies
requiring their members to make premium deposits to provide
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for losses and expenses shall not return as income any portion
eof the premium deposits returned to their policyholders, but
shall return as taxable income all income received by them

from all other sources plus such portions of the premium de-
posits as are retained by the companies for purposes other than
iiie payment of losses and expenses and reinsurance reserves:
Provided further. That mutual marine insurance companies

~shall include in their return of gross income gross premiums col-
lected and received by them less amounts paid for reinsurance,
but shall be entitled to include in deductions from gross income
eamounts repaid to policyholders on account of premiums pre-
viously paid by them, and interest paid upon such amounts be-
tween the ascertainment thereof and the payment thereof and

life insurance companies shall not include as income in any year
such portion of any actual premium received from any indi-
vidual policyholder as shall have been paid back or credited to
Bsuch individual policyholder, or treated as an abatement of
premium of such individual policyholder, within such year;
(third) the amount of interest accrued and paid within the

year on its indebtedness to an amount of such indebtedness not
«xceeding the proportion of one-half of the sum of its interest-
bearing indebtedness and its paid-up capital stock outstanding
at the close of the year, or if no capital stock, the capital em-
ployed in the business at the close of the year which the gross
amount of its income for the year from business transacted and
capital invested within the United States bears to the gross
amount of its income derived from all sources within and with-
out the United States: Provided, That in the case of bonds



or other indebtedness which have been issued with a guaranty
that the interest payable thereon shall be free from taxation,
no deduction for the payment of the tax herein imposed shall

be allowed; (fourth) all sums paid by it within the year for
taxes imposed under the authority of the United States or of
any State or Territory thereof or the District of Columbia. In
the case of assessment insurance companies, whether domestic

or foreign, the actual deposit of sums with State or Territorial
officers, pursuant to law, as additions to guarantee or reserve
funds shall be treated as being payments required by law to re-
serve funds." ”©

§ 45. 1Act of October 3, 3913, Subsection G (b).
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§ 46. Judicial definitions of income. It was said by

Lord Chancellor Halsbtjby of England : "I think it cannot be-
doubted, upon the language and the whole purport and meaning-

of the income tax acts, that it never was intended to tax capital
* * * as income at all events." ©~ Lord Macnaghtbn : "In

every case the tax is a tax on income, whatever may be the-
standard by which the income is measured. It is a tax on

'profits or gains' in the case of duties chargeable under Sched..
(A.), and the expression 'profits or gains' is constantly applied
without distinction to the subject of charge under all the Sched-
ules." *

There are a few dicta in the State courts to the contrary.

"Strictly speaking, 'income' means that which comes in or
is received from any business or investment of capital without

reference to the outgoing expenditures." ' Accordingly, in a
Georgia case "annual income" was construed as meaning "grosa
income." * So, "property may have .an annual value 'without
any income.' " ~ And the term "profits or income" has been

construed as meaning "gross profits" or "gross income," and not
"net profits" or "net income." ° By the rule of construction,
noscitur a sociis, however, the words in this statute must be
construed in connection with those to which it is joined, name-
ly, gains and profits; and it is evidently the intention, as a
general rule, to tax only the profits of the taxpayer, not his
whole revenue.' Accordingly, money received as the result of
the change of an investment, or as the proceeds of a sale with-
out profit, is not income. Thus, when a vendor received the
purchase-money in annual installments, it was held in Eng-
land' that such installments were principal and not taxable as
"annual payments" or income.* So, too, an increase of capital

§ 46. 1 Secretary of State, in 6 Judge Miller, in Troy Iron &
Council of India v. ScoHe [1903] Nail Factory v. Corning, 45 Barb.

A. C. 299, 302; 72 L. J. K. B. N. S. 233, 247.



617, 89 L. T. N. S. 1, 51 Week. Kep. « People v. Supervisors, 18 Wend.

675, 4 Tax Cas. 618. 605.

2 London County Council v. Atty. 1 But see Senate Debate August
Gen. [1901] A. C. 26, 70 L. J. K. B. 26, 1913 Cong. Record Vol. 50,
N. S. 77, 83 L. T. N. S. 605, 49 4193.

Weelc. Rep. 686, 4 Tax Cas. 265. i Foley v. Fletcher, 3 H. & N.

3 Judge Bronson in People v. Su- 769.
pervisors, 4 Hill. 20, 23.

* Goldsmith v. Augusta, etc. R. R.
Co. 62 Ga. 468.
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when realized cannot justly be called profit or income. Ex-
amples are the increase in the value of real estate, or personal
property, such as stocks, unless expressly provided in the
statute. "Mere advance in value in no sense constitutes the
BMgains, profits, or income specified by the statute. It consti-
tutes and can be treated merely as increase of capital." *

§ 47. Interest. In estimating the taxable income, interest
Breceived by the taxpayer is included.” There are allowed as
'deductions also "all interest paid within the year by a taxable
person on indebtedness." * It is unsettled whether interest paid
.as damages and not by express contract is subject to the tax.”
But it has been held in England, that the interest included in
the income includes interest for a less period of time than a
year, paid by a purchaser who defaulted on the date of pay-
ment.* Where the Indian Government bought a railway and

paid for the same, instead of a gross amount, a semi-annual sum
for a term of years, with interest on the balance remaining un-
paid ; it was held : that these semi-annual payments represented
partly an instalment of the purchase money and partly interest
eon the amount of the purchase money outstanding; that the
former was capital and not income, and that the latter alone was
subject to the tax.*

According to Deputy Commissioner Speer, interest accrued

and due to the taxpayer, if good and collectable at the end of the
year should be returned as income, whether actually collected or
not.® Mr. Walker disputes this position saying that the form-

BMer has overlooked the difference between the word "accrued"

.and the statutory term "derived."'' Any Department regula-

tions upon the subject will be discussed in the next chapter.

9 Mr. Justice Field, in Gray v. 5 Secretoury of State in Council of
Darlington, 15 Wall. 63, 21 L. ed. India v. Scohle [1903] A. C. 299,

45. L. J. K. B. N. s. 617, 89 L. T. N. S.

72



§ 47. 1Aot of October 3, 1913, 1, 51 Week. Rep. 675, 4 Tax Cas.
tSubsection B. 618; East India Railway v. Secre-
2 Ibid. tary of State for India [1905] 2 K.

3 See Gateshead Corporation v. B. 413, 74 L. J. K. B. N. S. 779, 93
Lumsden (1913) 77 J. P. 124. L. T. N. S. 220, 54 Week. Rep. 4.

4 Bebb V. Bunney, 3 Hen. & M. 6 Speer's Pamphlet.

213. ~ Walker's Pamphlet, d. 66.
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§ 48. Income accrued but not received. The statute tax-

es "the entire net income arising or accruing from all sources in
the preceding calendar year ;" ~ and in the case of corporations,
joint-stock companies or associations, and insurance companies,
there is a second direction, "the tax herein imposed shall be-
computed upon its entire net income accrued within each pre-
ceding calendar year." * The adjective accrued is omitted from
the definition of net income, which, when belonging to a tax-
able person, is defined as including "gains, profits and income-
derived," with an allowance, amongst other deductions, of "all
interest paid within the year" by a taxable person on indebted-
ness and on "taxes paid within the year." ~ In the case of a
corporation, joint-stock company or association, or insurance-
company, income "received." * The provision concerning re-

turns by individuals states that they shall set forth "the gross
amount of income from all separate sources and from the total
thereof," omitting the word now imder discussion. That
concerning returns by corporations, joint-stock companies and
associations, directs that it shall contain "the gross amount of
its income received during such year from all sources, and if
organized under the laws of a foreign country the gross amount
of its income received within the year from business transacted
and capital invested within the United States," deducting,
amongst other things, "the amount of interest accrued and

paid within the year with certain exceptions." * A dispute has-
arisen concerning the meaning of the word "accruing."

The word "accrue" as defined in the reports has at least

four meanings : To arise as a growth or result ; * to become

vested ; '' to become enforceable ; ' to become due and payable.*

§ 48. III. A, subd. 1; G (a). See Napa State Hospital v. Yuha Coun-
also G (c). ty, 138 Gal. 378, 71 Pac. 450, 451.

i1lUd. G (c¢c). i Amy v. Dubuque, 98 U. S. 470,

Sllid. B. 476, 25 L. ed. 228, 231; McChiigan v.



ilhid. G (b). 1llolft, 80 111. App. 256, 259; Eising

ilhid. G (c¢). V. Andrews, 66 Conn. 58, 50 Am. St.

"Anderson v. Richards' Ex'rs, 99 Rep. 75, 33 Atl. 585, 586; Fowlkes

Ky. 661, 37 S. W. 62; Strasser v. v. Nashville d D. R. Co. 9 Heisk.

Stoats, 59 Hun, 143, 13 N. Y. Supp. S29, 830; Barnes v. City of Brooklyn,
167, 168 ; Gudcjel v. Southerland. 1 17 22 App. Div. 520, 48 N. Y. Supp. 36,
Iowa. 309, 90 N. W. 623, 624; 37 : Kennedy v. Burrier, 36 Mo. -125,

Knowlton v. Massachusetts Ben. JAfc 130; Rice v. United States, 122 U. S.
Ass'n, 171 Mass. 193, 50 N. E. 520. 611, 30 L. cd. 793, 7 Sup. Ct. Rep.

7 Hartshorne v. Ross, 13 Ohio Det. 1377.

Reprint, 30, 14, 2 Disney (Ohio) 15; B Moyer v. Badger Lurnber Co. 10
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Mr. Cordell Hull, who originally drafted the bill, said in his
address to the New York State Bar Association: "There are

two methods of computing net income — what is known as the
book or credit or accrued basis, and the cash basis. Differences
of opinion among Members of the two Houses of Congress

and expert accountants and others are responsible for the lack
of harmony of terms prescribing in each instance the exact
basis upon which accounting shall be made. I think the ac-
crued or credit basis will apply to corporations and associa-
tions with most convenience, and the cash basis will be more
desirable for individuals. The taxpayer is entitled to employ
the same basis in accounting for his income and in making
claim for deductions, otherwise an injustice would result. I
have the impression that the Treasury Department will ad-
minister the law on the accrued or credit basis." **

Mr. Albert H. Walker expresses the opinion that no income

is taxable which has not been received, saying: "Where the

word 'accruing' is similarly used, the implication is that a net
income 'accrues' from a gross income; though the gross income

is everywhere said to be 'derived' or 'received' from the various
sources of income which are specified in the statute. The
statutory use of the word 'accruing' is accurately proper, for
the net income to which it is applied does 'accrue' from the
gross income, through a process of successive deductions, which
is prescribed by the statute as the proper method of ascertaining
the amount of the net income which accrues from the gross
income." '" "The statute nowhere expresses or implies the

idea that any gross income includes anything which has not

been actually received." *”* Commissions upon renewal pre-

miums for insurance are treated by the Department as income



when received and income for the period in which they are
received."

Kan. App. 142, 62 Pac. 434, 435; 9a N. Y. State Bar Asa'n Report,

Gutcliff V. MoAnaily, 88 Ala. 507, 1914, p. 139.

7 So. 331, 332 ; Fay v. Holloran, 35 1" The unconstitutional cliaracter
Barb. 295, 297; Schifferstein v. Al- and the illegal administration of the
lison, 123 111. 6G2, 15 N. E. 275, 276; Income Tax Law, demonstrated by
Mundt V. Sheboygan d F. du L. R. Albert H. Walker, pp. 44, 45.

Co. 31 Wis. 451, 464; AJdJen V. Arm- " 76i«Z. p. 65. See, also, Ihid.
strong, 58 App. Div. 427, 68 N. Y. p. 67.

Supp. 1079, 1081. 18 T. D. 2011, July 28, 1914.
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In a letter to tlie collectors, Acting Commissioner Williams
instructed them as follows: "Returnable and taxable income

is that actually realized during the year, that is, that which is
cevidenced by the receipt of cash or its equivalent. Until any
appreciation taken up on the books has been so realized, it will
not be required to be returned as income. Hence, in the prepa-
ration of returns and in the examination of books for the pur-
pose of verifying the same, mere book entries of appreciation

in the value of capital assets will be disregarded." **

Upon the other hand, the instructions of the Treasury De-
jDartment, endorsed upon their forms, direct as follows: "A
person receiving fees or emoluments for professional or other
services, as in the case of physicians or lawyers, should include
all actual receipts for services rendered in the year for which
return is made, together with all unpaid accounts, charges for
services, or contingent income due for that year, if good and
ecollectible." '* "Amounts due or accrued to the individual
members of a partnership from the net earnings of the partner-
ship, whether apportioned and distributed or not, shall be in-
cluded in the annual return of the indi"idual." "~* "Interest
received upon the obligations of a State or any political subdi-
vision thereof and upon the obligations of the United States

or its possessions should be included in gross income, as well
as all other interest due and accrued during the period for
which return is made." ~”* In returns by corporations : "Ac-
crued interest is considered to be interest due and payable,
BMexcept in the cases of banking or other similar institutions
which close their accounts on the basis of the interest earned.
In all cases the accrued interest shall be reported on the basis
on which the books are closed." " "The gross income of mer-
cantile corporations should be ascertained in the following



manner: From the sum of the total sales during the year plus
the sum of the inventory at the end of the year, deduct the

13 Letter of Aug. 14, 1914. members thereof before their divi-

14 Form 1040, Instruction 14; sion, this instruction seems to be
Form 1041, Instruction 12. well founded.

"Form 1040, Instruction 15; le Forms 1030, 1031, 1032, 1033,
T'orm 1041, Instruction 14. Since the 1034, 1035, Instruction 18.

met earnings of the partnerahio are T Ibid. Instruction 109.
jointly iu the possession of all the
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sum of the inventory at the beginning of the year plus the cost
of the goods and materials purchased during the year; to this
difference add the income received from any other source and

the result will be the gross income to be reported under Item

Wo. 3 of the return." ' "Gross income in the case of a manu-
facturing corporation shall include the total receipts from

the sale of all manufactured goods sold during the year plus

any increase in the inventoried value ascertained through an
accounting of the finished and unfinished product, raw ma-
terial, etc., on hand at the close of the year." '' "To the income
thus ascertained there should be added the income arising, ac-
cruing, or received from any and all other sources, the aggre-
gate thus ascertained to be the gross income to be returned

under Item No. 3 of the return form. Since the gross income

thus ascertained represents the total receipts as well as the in-
ventoried value of finished and unfinished products, raw ma-
terial, etc., the corporation will include in its deduction under
Item No. 4 all expenditures for material, labor, fuel, and other
items going to make up the cost of the goods sold or inventoried
at the end of the year." *°

It has been said that when land or a security is bought be-

fore the rent or interest upon the same falls due, the vendee is
not liable for the tax upon what accrued before he acquired the
title ; *” but when in such a case the tax is deducted at the
source, a complication might arise. **

The Corporation Tax Law of August 5th, 1909, did not in

this connection contain the adjective, "accruing," but directed
simply that every person subject to the tax should pay a tax
~'upon the entire net income over and above $5,000 received

by it," &c. In the construction of this statute it was held that
nothing was taxed as income, except what was actually received.
Judge Cross said:. "It seems almost to border upon absurdity

to speak of income as including that which has not been re-
ceived, and which in the ordinary uncertainties of business may
never be received." *' In a later case under that same statute,



18 Form 1035, Instruction 21. Hon to Am. Bar Ass'n, A. D. 1914,
19 Ibid. Instruction 22. p. 5.
~0iUd. Instruction 23. "H Infra, § 97.

21 Report of Committee on Taxa- 28 Mutiuil Benefit Life Ins. Co. v.
Foster Income Tax. — 13.
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it was held that an increase in the book value of the assets of a
corporation, caused by a revaluation of its property, did not
constitute any part of its "income received within the year." "*

The earlier statutes contain no general provisions for the
taxation of income that has accrued but some of them spe-
cifically provide for taxation of dividends at the source when
they are declared due.”” Some also contain a provision: "In
estimating the annual gains, profits or income of any person,

the interest over and above the amount of interest paid upon

all notes, bonds, and mortgages, or other forms of indebtedness,
bearing interest, whether due and paid or not, if due and col-
lectible, shall be included and assessed as part of the income of
such person for each year." "*

The Act of August 28th, 1894, contained no reference to

accruals in the general provision for the tax, but expressly
stated: In estimating the gains, profits and income, there

should be included "interest received or accrued upon all notes,
bonds, mortgages, or other forms of indebtedness, bearing in-
terest, whether paid or not,' if good and collectible, less the in-
terest which has become due from said person or which has

been paid by him during the year."

These acts contained no provision concerning accrued income,

except in the case of interest. Under them it was held that the

amount of a promissory note, taken in one year and payable

in another, was not taxable as income of the latter year, al-

though it might, perhaps, have been so had it fallen due in the

Berold, 198 Fed. 199, 216, affirmed L. 256, 257, similar to the statute

as Herold v. Mutual Benefit Life Ins. just cited.

Co. 120 C. C. A. 256, 201 Fed. 918; 26 Act of June 30, 1864, Sec. 117;
certiorari denied in 231 U. S. 755, 13 Stat, at L. 223, 275 ; Act of March
.-)8 L. ed. 468, 34 Sup. Ct Rep. 323. 3, 1865, See. 1, 13 Stat, at L. 469,

~1 Baldwin Locomotive Works v. 479 (U. S. Comp. Stat. 1901, p.

McCoach (D. C. E. D. Pa.) 215 Fed. 3701) ; Act of March 2, 1867, Sec.



067. 13, 14 Stat, at L. 471, 477; Act of

25 Act of July 1, 1862, Sec. 82, 12 July 14, 1870, See. 7, 16 Stat,

Stat, at L. 432 (U. S. Comp. Stat. 256, 257. See Barnes v. The Rail-

at L.

1901, p. 186) ; Act of June 30, 1864, road, 17 Wall. 294, 21 L. ed.544;

Sec. 120, 13 Stat, at L. 223, 275; Railroad Co. v. United States, 101

Act of July 13, 1866, Sec. 9, 14 Stat. U. S. 543, 25 L. ed. 1068; United

at L. 98, 135, which makes the simi- States v. Indianapolis & St. L. R. Co.

lar provision for the deduction at the 113 Vv. S. 711, 28 L. ed. 1140,

source of the tax upon coupons; Act Ct. Eep. 724.
of July 14, 1870, Sec. 15, 16 Stat, at
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former year and been allowed to remain unpaid.”'' In another
case Judge Drummond said:

"It might be true in many cases where a man made a charge

on his books for debts due as the result of the year's business,
they would constitute assets, and come within the definition of
gains or profits. For example, instead of money, he might re-
ceive promissory notes, bills of exchange, bonds or mortgages,

or different kinds of securities, and these, if good, might prop-
erly become a part of his income. Even treasury notes and
national bank notes were not actually money, but only the rep-
resentatives of money, though treated as such by the commercial
world, and with them the government is carried on and alone
supported, except by what gold is received through the customs;.
Many kinds of securities — as bonds of the United States, for-
instance — are considered as money or available assets, because
convertible at once into money, and therefore when any of these
are received as the result of a year's business, they are legit-
imately a part of a year's income. The rule would be the same-,,
of course, if instead of them, it were property real or personal..
In all these cases there are real gains or profits. But when a
man, at the end of the year, found upon his books amounts

charged without having actually received any portion of the same-
or had bills receivable unavailable, it seemed to be a misnomer
to call them gains or profits, which were not, and never might be”®
realized.”" 7'

It has been held that the phrase "accruing interest" means
interest which is accumulating but not due,”” and that it does
not mean interest overdue and unpaid.*"

A State court held that interest due but not paid, and in-
terest accrued but not due, although secured by mortgage, were
not "surplus profits" of the creditor.*”

5 Sup.



S7 United States v. Schillinger, 14 28 United States v. Frost, 9 Int>
Elatchf. 71, Fed. Gas. No. 16,228 Rev. Eec. 41, Fed. Gas. No. 15,172,
(1876, C. G. S. D. N. Y.) Johnson, Drummond, J.

J. In an earlier case it was said 29 Qross v. Partenheimer, 159 Pa.
that the tax could not be evaded 556, 28 Atl. 370, 371.

by leaving a good debt uncollected. 3" Ibid.

United States v. Frost, 9 Int. Rev. 31 People v. San Francisco Sav.

Rec. 41, Fed. Gas. No. 15,172 (D. C. Union, 72 Gal. 199, 13 Pac. 498.
N. D. 111). Dkummond, J.

196 INCOME SUBJECT TO TAX. [S 48

The Wisconsin Tax Commissioners in their instructions in
sending the administration of the Income Tax Law of that
State'* direct:

"18. Merchants, manufacturers and business men generally
will report sales on account or for credit as gross income of the
year when the sales are made.

19. Bookkeeping: The purpose of the law is to ascertain
the taxable net income. Any method of bookkeeping which
fairly attains this result is acceptable."

1. Making returns: (a) Section 1087m— 10.3 requires
every corporation to make a return "whether taxable under this
act or not."

(b) The fact that a corporation did no business or received
no income during the year 1913 does not relieve it from making
a return.

(c) Every question should be answered. If there is no
amount or information to be given opposite a question write in
the word "none."

It has been held that an accruing right is "one that is in-
creasing or enlarging or augmenting.”" '”#

In another case Judge Johnson said : "In the absence of any
special provision of law to the contrary, income must be taken
to mean money, not the expectation of receiving it, or the right
to receive it at a future time." '* Speaking of promissory
notes, "until they were paid they were not income but only the
ground of expecting income." **

§ 49. Rents. The act specifically provides that taxable in-



come shall include rents.” Where land was leased for a terra

of years, the lessee covenanting to erect a building thereupon,
the title to which, subject to the use of the lessee during the
term, immediately vested in the lessor; it was ruled that the

cost of erecting the building was in the nature of rent and should

32 Wise. Laws 1911, chap. 658. Blatehf. 71, Fed. Cas. No. 16,228,
Printed in full in Part V. per Johnson, J.

S3 Richards v. BelUngham Bay 3* Ibid.

Land Co. 4 C. C. A. 290, 7 U. S. App. § 49. 1 Act of October 3, 1913,
494, 54 Fed. 209, 213. Subsections A. B.

34 United States v. Schillinger, 14

§ 50] SALES OF EEAL ESTATE. 197

be returned as such by the lessor.* Produce paid as rent must
be included.”

§ 50. Sales of real estate. The act provides that "the net

income of a taxable person shall include accounts, profits and
income derived from * * * sales, or dealings in prop-

erty, whether real or personal, growing out of the ownership

or use of or interest in real or personal property." Sales may

be of real or personal property. Personal property may con-

sist of farm produce or other personal property. Sales of both
real and personal property may be individual transactions or

part of a business carried on by the taxpayer. Different rules
regulate the liability to taxation of the profits derived in these
different ways. The earlier statutes provided that the net

profits of sales, realized by sales of real estate purchased within
the year, should be chargeable as income.* By the Acts of 1870

and 1894, taxable income included "profits realized within the
year from sales of real estate purchased within two years pre-

vious to the year for which income is estimated." * The pres-
ent statute is silent upon that point. The draughtsman of the
bill said : "My judgment would be that as to an occasional pur-

chase of real estate not by a dealer or one making the buying

and selling a business, this bill would only apply to profits on
sales where the land was purchased and sold during the same

year." * According to the British rule, the profits made by a

2 6 Int. Rev. Eec. 130. ownership or use of or interest in

3 5 Int. Rev. Rec. 154. real or personal property.'

§ 50. lAet of June 30, 1864, § "The act does not differentiate ac-

116; Act of March 3, 1865, § 1; Act cording as the property is or is

of March 2, 1867, § 13. bought or sold in the course of a

not



2 Act of July 14, 1870, § 7; Act regular business having dealings for
of August 28, 1894, § 28. profit for its object. The income of a.

3 Mr. Cordell Hull in the House of person engaged in a. mercantile busi-
Eeprescntatives, April 26th, 1913: ness, or in the business of buying

"In the phrase commonly used in or selling real estate, or in the busi-

the creation of trusts — 'rents, issues ness of placing securities, depends
of
and profits' — the word 'profit' does course on such profits,

not include a profit realized by con- "A problem arises, however, where
version of any part of the principal property is bought for investment or
fund (39 Cyc. 444), unless the trust for use and enjoyment, and is subse-
fund is invested in trade. quently sold because no longer need-

"The act, however, speaks of 'gains, ed, or in order to obtain funds, or
profits and income' derived from because there is a chance of making
'sales or dealings in property, wheth- a profit. The Prussian Income Tax

€r real or personal, growing out of Law specifies as income only the
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sale of real estate, are considered to be a change in the invest-
ment of capital and are not assessable as income, * unless the
sale was part of a business or vocation in which the taxpayer

was engaged.' Thus the sale of land by a fur company* and

the sale of a plantation by a rubber company,** were held not to
be a part of their business and consequently the profits there-
from were not assessed as income. On the other hand, it was

held that the profit upon the sale of a mine, received in the
shares of the capital stock of the vendee, when made by a com-
pany formed to purchase and develop mining properties, was



profits realized from the sale of secu-
rities aa a matter of speculation

(Sec. 12), and apparently does not
count as income profits derived from
the sale of real estate (Sec. 13).

i'The terms of the present act,
while somewhat obscure, are appar-
ently wide enough to cover as income
any profit made by a sale. However,
under a previous income tax act the
United States Supreme Court, rely-
ing upon the wording, 'there shall
be levied * » * annually upon

the income « ¢ 4> ( gigg found in
the present act), held, contrary to
the views of the Treasury Depart-
ment, that a profit of $20,000 re-
alized upon bonds held for four
years, could not be treated as in-
come of the last year ( Oray v. Dar-
lington, 15 Wall. 63, three judges
dissenting), and the act contains no
provision to reach the income of
former years legally taxable during
those years.

"A letter of L. F. Speer, Deputy
Commissioner of Internal Revenue,
to a firm of lawyers in New York

of January 20, 1914 (printed in the
Chronicle of January 24, 1914),
says:

" 'With respect to property sold, it
is held that if the property has been
owned for a number of years and the
presumption may be fairly made that
the increase in value has been con-
stant during those years, then the
profit received from the sale of the
property should be prorated and such
portion as shall belong to the period
*of time in which the income tax was

in operation should be reported as
income for the year during which
the sale was made. The same would
be true of losses.'

"In view of the questions raised

under the former law it would have
been appropriate to formulate some
definite rule in the new law, or to
make it clear that such profits are



not intended to be taxed as income.
The letter cited suggests a compro-
mise and not a solution, and it is not
the function of the Treasury De-
partment to supplement the defects

of the act. This is one of the points
that should be dealt with in a re-
vision of the act." Report of Com-
mittee on Taxation to Am, . Bar.

Ass'n, A. D. 1914, p. 6.

* Stevens v. Hudson's Bay Co.

(1909) 101 L. T. N. S. 96, 25 Times
L. R. 709, 5 Tax. Cas. 424; Tehran
Jehore Ruiher Syndicate, Limited

V. Farmer [1910] S. C. 906, 47 Scot.
L. R. 816, 5 Tax. Cas. 658. See As-
sets Co. V. Forbes (1897) 24 R.

578, 34 Scot. L. R. 486, 3 Tax. Cas.
542.

6 California Copper Syndicate v.
Harrison (1904) o F. 894, 1 Scot.

L. R. 691, 5 Tex. Cas. 159. But see
Furtado v. Cardonald Feuing Go.
Limited [1907] S. C. 66, 34 Scot. L.
R. 66.

6 Stevens v. Hudson's Bay Co.
(1909) 101 L. T. N. S. 96, 25 Times
L. R. 709, 5 Tax. Cas. 424.

6« Tebrau Jehore Rubber Syndi-

cate, Limited v. Farmer [1910] S. C.
906, 47 Scot. L. R. 816, 5 Tax Cas.
658.
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taxable as income.' The proceeds of the sale of ore are income
of the operator of the mine.'

Under the Treasury Regulations the profits "upon the sale

of capital assets" of corporations, joint-stock companies and
associations, and insurance companies, after deducting the pro-
portionate amount for the years previous to January 1lst, 1909,
if the capital was owned before that date, are considered to be
taxable income.' It has been suggested by Mr. Black that the
Act might be construed by reading the word "or" into the clause
before the words "personal" and "growing," and that then by

a slight transposition of some of the other terms it would lay a
tax upon the "unearned increment of land," namely, an in-
crease in its market wvalue accruing within the year from any
other cause than its improvement by the owner. "~ This sugges-
tion does not commend itself to the present writer.”'



Under the Treasury Regulations, when there has been a

change in the book value of the capital assets of a corporation
resulting from a reappraisal of the property, the consequent
gains are considered as income, after deducting the pro rata
gain for the years that any part of such property has been owned

7 California Copper Syndicate v. February 5, and reprinted in the
Harrison (1904) 6 F. 894, 41 Scot. Chronicle of February 7, p. 426, that
L. E. 691, 5 Tax. Cas. 159. increase in the value of securities

8 Stratton's Independence v. How- will be regarded as an increase in
iert, 231 U. S. 399, 58 L. ed. 285, assets and should be accounted for
34 Sup. Ct. Rep. 136 (under Act of as income, provided always that the
Aug. 5, 1909). taxpayer has kept his business ac-

9 Arts. 107, 108, 109. counts in the manner mentioned, i. e.,
10 Black, § 45. has made a record of the fact of
11 Cf. Tr. Reg. 146. But see § 41, increase in his ledger."

infra. Mr. Cordell Hull said in the There is not the slightest intima-
House: "Unless the unearned inere- tion in the act itself that the mere
ment is expressly made income, it is manner of bookkeeping can affect the
not considered income in any sense character of appreciation as income,
of the word, but simply increase of and a treasury ruling cannot control
value or capital." ( Cong. Rec. April the matter. If the act itself were
26, 1913.) explicit with regard to unrealized

"Where property appreciates In appreciation, the question would re-

value while remaining in the hands main whether Congress has the con-

of the owner, the notion that mere stitutional power to treat it as in-
appreciation in value, not realized come. In Gray v. Darlington, 15
through sales, could be taxable as Wall. 63, 21 L. ed. 45, Justice Field
income might be dismissed as fanci- said: "Mere advance in value in no-
ful, if it were not for an alleged wise constitutes the gains, profits or
ruling of the Treasury Department income specified by the statute.”
reported by the New York Times of
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by the taxpayer previous to January 1lst, 1909.7" The in-
structions endorsed upon the forms of returns by individuals
provide : "Estimated advance in value of real estate is not re-
quired to be reported as income, unless the increased value is
taken up on the books of the individual as an increase of as-
sets." "'

§ 51. Sales of personal property in general. Profits de-
rived from the sale of personal property are not ordinarily
taxable as income unless the property was purchased and sold
within the same year.” Where, however, such sales are part

of a business carried on by the taxpayer, the profits must be
included in the taxable income, although the property was
purchased in a former year.” This was the ruling of a divided



court in which the doctrine was thus stated by Mr. Justice
FiELD" after quoting the language of the former statute

" 'Gains, profits, and income for the year ending the 31st day
of December next preceding the time for levying, collecting,

and paying said tax.' This language has only one meaning, and
that is that the assessment, collection, and payment prescribed
are to be made up on the annual products or income of one's
property or labor, or such gains or profits as may be realized
from a business transaction begun and completed during the
preceding year. There are exceptions, as already intimated,

to the general rule of assessment thus prescribed. * * *
Another exception is implied from the provision of the statute
which requires all gains, profits, and income derived from any
source whatever, in addition to the sources enumerated, to be
included in the estimation of the assessor. The estimation

must, therefore, necessarily embrace gains and profits from
trade and commerce, and these, for their successful prosecution,
often require property to be held over a year. In the estimation
of gains of any one year, the trader and merchant will, in con-
sequence, often be compelled to include the amount received up-

12 Arts. 109, 111. 16.341, and the rulings cited infra,
13 Form 1040. See infra, § 79. § 52.

§ 51. 1 Gray v. Darlington, 15 2 Gray v. Darlington, 15 Wall. 63,

Wall. 63, 65-67, 21 L. ed. 45, 46. 65-67, 21 L. ed. 45, 46. But see
But see United States v. Smith, 12 United States v. Smith, 12 Int. Rev.
Int. Eev. Eec. 138, Fed. Cas. No. Ree. 138, Fed. Cas. No. 16,341, and

the rulings cited infra, § 55.
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on goods sold over their cost, which were purchased in a pre-
vious year. Indeed, in the estimation of gains and profits

of a trading or commercial business for any one year, the re-
sults of many transactions have generally to be taken into ac-
count which originated previously. Except, however, in these

and similar cases, and in cases of sales of real property, the
statute only applies to such gains, profits, and income as are
strictly acquisitions made during the year preceding that in
which the assessment is levied and collected. The mere fact

that property has advanced in value between the date of its
acquisition and sale does not authorize the imposition of the tax
on the amount of the advance. Mere advance in value in no

sense constitutes the gains, profits, or income specified by the
statute. It constitutes and can be treated merely as increase of
capital. The rule adopted by the officers of the revenue in the
present ease would justify them in treating as gains of one year
the increase in the value of property extending through any
number of years, through even the entire century. The actual
advance in value of property over its cost may, in fact, reach its
height years before its sale; the value of the property may, in



truth, be less at the time of the sale than at any previous period
in ten years, yet, if the amount received exceed the actual cost
of the property, the excess is to be treated, according to their
views, as gains of the owner for the year in which the sale takes
place. We are satisfied that no such result was intended by the
statute.”™ '

§ 52. Sales of farm products. The Act of 1894 provides

that in estimating the gains, profits and income of the tax-
payer, shall be included "the amount of sales of live stock,
sugar, cotton, wool, butter, cheese, pork, beef, mutton, or other
meats, hay, or corn, or other vegetable, or other productions,
being the growth or produce of the estate of such person, less
the amount expended in the purchase or production of said

stock or produce, and not including any part thereof consumed
directly by the family." » Former statutes had a similar pro-

SGray v. Darlington, 15 Wall. 63, § 52. 1lAot of August 28, 1894,
65-67, 21 L. ed. 45, 46. But see § 28,
the rulings cited infra, § 55.
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vision "without an express exemption of the amount expend-
e.d in the purchase or production of said stock or produce.
Under these it was ruled: that the farmer in returning his in-
come should enter all amounts received for the wool, hides and
carcasses of animals that had died, provided the same were sold ;
that he might then deduct the sums actually paid for purchase
money for animals sold within the year or which had died with-
in the year ; but that if the animals were raised on the farm, no
deduction should be allowed.* That expenditures for labor in

one year could not be deducted from the proceeds of the crop
sold subsequently.* That the profit realized on a sale of stand-
ing or felled timber was taxable without reference to the time
H""Bhen the land was purchased.' That the profits thereupon
should be assessed by estimating the value of the land after the
timber was removed, adding thereto the net amount received

for the timber and from this sum, deducting the estimated value
of the land the previous year.® That rent for land bought for
produce is income and that the expenses of carrying on premises
so leased should be deducted from the income of the lessee only
and could not be deducted the second time by the lessor.'' The
Act of 1913 has no provisions upon this subject; but the de-
fendant has to a certain extent approved the practice under the
former statutes, in the following instructions endorsed upon the
original form for an individual's returns

A

"1ll. The farmer, in computing the net income from his farm

for his annual return, shall include all moneys received for
produce and animals sold, and for the wool and hides of animals
slaughtered, provided such wool and hides are sold, and he shall
deduct therefrom the sums actually paid as purchase money

for the animals sold or slaughtered during the year. When
animals were raised by the owner and are sold or slaughtered



he shall not deduct their value as expenses or loss. He may
deduct the amount of money actually paid as expense for
producing any farm products, live stock, etc. In deducting

2 Act of March 2, 1867, § 13 ; Act * 4 Int. Rev. Rec. 12.
of July 34, 1870, § 7. See, also, Act 6 1 Int. Rev. Rec. 171.
of June 30, 1864, § 117; Act of 6 2 Int. Rev. Rec. 61, amending 1

March 3, 1865, § 1. Int. Rev. Rec. 171.

8 3 Int. Rev. Rfic. 100. ' 5 Int. Rev. Rec. 154.
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expenses for repairs on farm property the amount deducted must
not exceed the amount actually expended for such repairs dur-
ing the year for which the return is made. (See page 3, item

6.) The cost of replacing tools or machinery is a deductible
expense to the extent that the cost of the new articles does not
exceed the value of the old."

Under the Wisconsin statute the Commission of that state

has directed as follows: " (a) The value of farm products
consumed, by the family must be included as gross income,

(b) Money spent for new fences, new buildings and other
permanent improvements which increase the value of the

farm cannot be deducted as expenses, (c) The cost of

fattening cattle may not be specially deducted in comput-

ing the profit when such cattle are sold. Such costs are taken
care of properly when the costs of feed and seed, hired labor,
etc., are deducted, (d) Share rent may not be deducted. Full
allowance is made for share rent when the costs of raising the
produce (wages and other cash expenditures) are deducted,

(e) Estimated losses — such as failure to realize expected profits
through drought, low prices, etc. — cannot be deducted. Full al-
lowance is made on this account when the costs of labor, etc., are
deducted." ' Under the Virginia statute, income includes : "The
amount of sales of wood, butter, cheese, hay, tobacco, grain and
other vegetables and agricultural productions during the pre-
ceding year, whether the same was grown during the preceding
year or not, less all sums paid for taxes and for labor, fences,
fertilizers, clover or other seed purchased and used upon the
land upon which the vegetable and agricultural productions

were grown or produced, and the rent of said land paid by said
person, if he be not the owner thereof." *

§ 53. Dividends. The Act specifically directs that in de-
termining the net income of a taxable individual shall be in-
cluded gains, profits and income derived from dividends.” The
following clause, however, provides that in computing net in-
come, for the purpose of the normal tax, there shall be allowed
as deductions : "Seventh. The amount received as dividends

» Infra, § 60. § 53. 1 Act of Oct. 3, 1913, sub-



9vVa. L. 1903, chap. 145, p. 155. section B.
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upon the stock or from the net earnings of any corporation”
joint-stock company, association, or insurance company which

is taxable upon its net income as hereinafter provided." * It.
was said by Mr. Victor Moeawetz, that the holders of preferred
stock of corporations thus escape the burden of the normal in-
come tax, which falls solely upon the holders of common stock
and the bondholders.” But the Treasury Department might

contend that their dividends are taxed at their source as income
derived from the obligation of a corporation.* The law pro-
vides : "Every person subject to this additional tax shall, for
the purpose of its assessment and collection, make a personal
return of his total net income from all sources, corporate or
otherwise, for the preceding calendar year, under rules and
regulations to be prescribed by the Commissioner of Internal
Revenue and approved by the Secretary of the Treasury." *

The person liable to the additional tax must consequently pay
the same upon his share of the income of a corporation, al-
though such corporation has already paid the normal tax upon
the same at its source. This is an intentional discrimination
against holding companies.® Dividends received from a foreign
corporation, or from any other corporation which is not taxable
upon its net income, are subject to the normal tax.''

A railroad or other corporation which has leased its proper-
ties in consideration of a rental equivalent to a certain rate of

2 1Ud. Bar Association. N. Y. Bar Ass'n

3 New York Sun, May 8, 1913. Eeport, 1914, p. 139.

* Act of Oct. 3, 1913, subsection Professor Seligman says of this-
E. See § 70, infra. discrimination: "While this is not

5 Act of Oct. 3, 1913. Subsection the place to express any opinion as
A, subd. 2. to desirability or the economic legiti-

6 "The corporation excise-tax law macy of holding companies in gen-

was merged into the new law. The eral, it is quite clear that, in the case
same administrative machinery and of railroads at least, some form of
substantially the taxing provisions holding company of non-competitive

of the former are retained. Only a lines may be entirely compatible with
few changes were made. One change the best public interests; and in any
is designed in effect to impose a event the attempt to combine fiscal
graduated tax upon corporations and prohibitive ends in the same

holding stock in other corporations, measure is of doubtful wisdom."

by reason of the superior business Seligman Income Tax, 2d ed. 685.
advantages derived therefrom. This "> Bailey v. Railroad Co. 106 U. S.

is not an unreasonable graduation." 109, 27 L. ed. 81, 1 Sup. Ct. Rep.
Representative Cordell Hull, of Ten- 62; distingushing s. c. 22 Wall. 604,
nessee, before the New York State 22 L. ed. 840. See Merchants' In-
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Bdividends on its outstanding capital stock and the interest on
the bonded indebtedness, and such rental is paid by the lessee
edirectly to the stock and bondholders, should, nevertheless, make
& return of annual net income showing the rental so paid as hav-
ing been received by the corporation.* Under the former stat-

utes it was ruled, that stock dividends, which represented earn-
ings of a corporation during previous years, were not taxable as
dividends. Whether dividends payable to foreign stockholders

are taxed is not specifically stated. If the legislative history
of the bill is to be conclusive, it would seem to be the intention
of Congress not to tax the same.”

Mutual life insurance, fire insurance and marine insurance
companies, and also many insurance companies that are not mu-
tual in their nature, are accustomed to return or credit to their
policyholders every year sums which are termed in insurance
nomenclature "dividends." So far as these consist of a return

*to the policyholder of the loading or excessive premium charge,
made to meet contingencies, in the case of life insurance compa-
nies and mutual fire and marine insurance companies, they are

by the statute expressly deducted from the income of the corpo-
ration liable to taxation,”" and probably they are not taxable as
part of the income of the stockholders, although they may prop-
erly be deducted from any credit he may claim for payments on
account of insurance. Actual profits paid to participating
policyholders might, however, be held to be taxable as part of
their income, when no tax upon the source was paid.”"

§ 54. Income from professions and vocations. The
statute further taxes income from professions, and vocations.”

surance Co. v. McCartney, 1 Low. when the profits were earned by the
Dec. 447, Fed. Cas. No. 9,443. corporation; they became income to

8 Tr. Reg. 80. the stockholders when distributed as

9 Ruling 7 Int. Rev. Rec. 155. But dividends ; but not before. Van Dyke
see Railroad Co. v. Collector, 100 U. v. City of Milwaukee, — Wis. — ,
S. 595, 25 L. ed. 647; United States 140 N. W. 812.

v. Erie Ry. Co. 106 U. S. 327, 27 L. 10 Act of Oct. 3, 1913, subsection
ed. ]15], 1 Sup. Ct. Rep. 223. Under G (6). See infra, § 70.

the Wisconsin Income Tax Law it n See Last v. London Assurance

has been held that dividends de- Corporation (1885) L. R. 10 App.

clared and distributed after the law Cas. 438, 55 L. J. Q. B. N. S. 92,

went into effect, out of surplus on 53 L. T. N. S. 634, 34 Weekly Rep.



hand prior to that date, are taxable 233, 2 Tax. Cas. 100.

in the hands of the recipient, on § 54. 1 Subsection B.
the ground that it was immaterial
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It may be contended that an attorney is an officer of a Statex*
and that his compensation is consequently exempt. In Eng-

land, the profits of a professional bookmaker on the races were
held taxable as income from a vocation.'

In Great Britain the rental value of an apartment, in a
bank building given to the officer of a bank, was held not to be
taxable as income.*

Profits credited to an employee upon the books of his em-
ployer are taxable as income if he has an absolute right to re-
ceive them in the future, even it has been held, when that de-
pends upon the performance' by him of certain conditions ; *
but not, when he has no right to receive them until the latter's
capital has been repaid him.'' The customary Christmas pres-
ents to clerks are considered as income from their vocation and
taxable as income.' Easter offerings® and other voluntary
contributions" by parishioners to their clergymen, and pay-
ments by a Clergy Sustentation Fund ~” and a Stipend Aug-
mentation Fund "~ created for the purpose of increasing the
annual compensation of clergymen were held to be taxable as
income; but not grants by a Curates' Augmentation Fund in
recognition of faithful service for a period of time,*' nor

2 See Ex parte Garland, 4 Wall. Cas. 335, set out under § 163, post”

333, 378, 18 L. ed. 366, 370; Re Wall, s Smyth v. Stretton (1904) W.

13 Fed. 814, 27 Alb. L. J. 91; Ex 90, 90 L. T. N. S. 756, 53 Week. Rep.

parte Laio, 35 Ga. 285, Fed. Cas. No. 288, 5 Tax Cas. 36.

8,126, 6 Am. L. Rep. N. S., 410, ~ 1lud.

note; Matter of Dorsey, 7 Port. TWalher v. Reith (1906) 8 F.

(Ala.) 293; Cohen M.Wright, 22 Ca.\. 381, 43 Scot. L. R. 245.

293 ; Heffren v. Jayne, 39 Ind. 463, 8 7 Int. Rev. Rec. 35.

13 Am. Rep. 281; Matter of Burch- s Blakiston v. Cooper [1909] A. C.
ard, 27 Hun, 429; Matter of Baum, 104, 78 L. J. K. B. N. S. 135, 10&
30 N. Y. S. R. 174, 8 N. Y. Supp. L. T. N. S. 51, Tax Cas. 347.

771; Baur v. Betz, 7 N. Y. Civ. Proc. '?o Inland Reverme v. Strarg



Rep. 233, 1 How. Pr. N. S. 344 {af- (1878) 15 Scot. L. R. 704, 1 Ta.x
firmed in 99 N. Y. 672) ; Ingersoll Cas. 207. But see Turner v. Guxon,.
V. Howard, 1 Heisk. 247; Leigh's L. R. 22 Q. B. Div. 150.

Case, 1 Munf. 468. "~ Herbert y. MoQuade [1902] 2 K.

s Partridge v. Mallandadne, L. R. B. 631, 71 L. J. K. B. N. S. 884, 87
18 Q. B. Div. 276. L. T. N. S. 349, 4 Tax Cas. 489.

*Tennant v. Smith [1892] A. C. ©~ Poyntimg v. Faulkner (1905) 93:

150, 61 J. L. P. C. N. S. 11, 66 L. T. L. T. N. S. 367, 21 T. L. R. 560,

N. S. 327, 3 Tax Cas. 158. Also 5 Tax Cas. 145.
see McDougal v. Sutherlamd (1894) '~ Turner v. Guosson (1888) L. R.

21 R. 753, 31 Scot. L. R. 630, 3 Tax 22 Q. B. Div. 151, 58 L. J. Q. B.
Cas. 261; and Corke v. Fry (1895) N. S. 131, 60 L. T. 17. S. 332, ST

22 R. 422, 32 Scot. L. R. 341, 3 Tax Week. Rep. 254, 2 Tax Cas. 422.
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Sunday collections paid to the incumbent because he -was
poor."

According to the instructions of the Treasury Department
endorsed upon the forms of returns for individuals : "Persons
receiving fees or emoluments for professional or other services,
as in the case of physicians or lawyers, should include all actual
receipts for services rendered in the year for which return is
made, together with all unpaid accounts, charges for services,
or contingent income due for that year, if good and collecti-
ble." " This is in accordance with the opinion previously ex-
pressed by Mr. Speer : "Persons receiving fees or emoluments

for professional or other services, as in the case of physicians
or lawyers should include all actual receipts for services rend-
ered in the year for which return is made, together with all un-
paid accounts, charges for services, or contingent income due
for that year, if the same are considered good and collectible.
Should any such accounts prove to be bad or uncollectible, the
amount of same are deductible from income for the year in

which they are ascertained to be losses and are so treated and
acknowledged by the taxable person.”™ *"

Mr. Walker disputes this position as follows: "The idea

that the statute obliges a lawyer or a doctor to somehow raise
money with which to pay, during the month of June of each
calendar year, an income tax upon the as yet unpaid fees which
he earned during the preceding calendar year, even though



he has not received and may never receive payment of those

fees, 1s an extraordinary idea, which cannot be supported by
reference to the statute. On the contrary, the statute provides,
in the third paragraph that the items which are to be included

in the gross income of a person, are such items of gains, profits,
and income as that person 'derived' from any source whatever.

In the English language, the verb 'derive' is a synonym of the

verb 'receive ; ' and the adjective 'derivable' is a synonym of
the adjective 'receivable.' If the statute had used, in its third
paragraph, the adjective 'derivable,' or the adjective 'receiva-

ble' Mr. Speer's pamphlet would have been right on this

liTurton v. Cooper (1905) 92 L. 15 Form 1040, Instr. 13.
T. N. S. 863, 5 Tax Cas. 138. W Speer's Pamphlet.
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point." " Under the Wisconsin statute the Tax Commission
has directed: "Doctors, lawyers and professional men will
report their fees or earnings when collected."

§ 55. Incomes derived from wages or compensation.

The Act specifically taxes incomes derived from salaries, wages,
HMor compensation for personal service of whatever kind and in
whatever form paid, or from professions and vocations, when

in excess of $3,000 a year.” The salaries of the present Presi-
dent of the United States during the term for which he has

been elected, of the Judges of the Supreme and inferior courts
Hof the United States in office at the time of the passage of the
Act, and the compensation of all officers and employees of a
State or any political subdivision thereof, are exempted ; ex-
cept, in the last case, when such compensation is paid by the
United States Government.* "Where the salary of a Federal of-
ficer exceeds $3,000 or $4,000 annually, in case the taxpayer is
or is not married and living with husband or wife, as the case
may be, the paymaster or other disbursing officer takes the
amount of tax from the amount of salary.' When the salary is

paid by a private employer, he does the same.* It has been held
that travel pay or mileage and commutation for the subsistence

of naval or military officers of the United States, to the extent of
the surplus, if any, over actual expenditures therewith con-
nected, must be treated for the purposes of the tax as additions
to their salaries. ° When a tax has been illegally deducted from
the salary of a Federal officer, he can recover it from the United
States by a suit in the Court of Claims.”

It has been held in Great Britain that sums annually placed

to the credit of a school teacher, which were payable to him
upon his retirement or resignation, under certain conditions,
were in true effect additions to his salary upon which the tax

17 Walker's first pamphlet on the * IMd.

Income Tax Law, p. 65. See, also, B Attorney General Olney, 21 Op.



Walker's second pamphlet on the In- Atty. Gen. p. 112.

come Tax Law, p. 44; and § 48, 6jud. Code, 36 Stat, at L. 1087,
supra. chap. 231, § 145, U. S. Comp. Stat.

§ 55. 1 Act of October 3, 1913, Supp. 1911, p. 128 ; United States
Subsection B. See supra, % 28. McDermott, 140 U. S. 157, 35 L. ed.
2iMd. 394, 11 Sup. Ct. Rep. 746; Foster's

3 Ibid. Subsections C, E. Fed. Pr. 5th ed. § 671.
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must be paid," but that sums credited to an employee's account,
which could not be withdrawn until the whole amount of the
master's capital had been repaid, were not ; ' that annual grants
made to a clergyman out of a Clergy's Sustentation Fund or
Stipend Augmentation Fund, destined to raise the income of
benefices up to a specified yearly amount, for the purpose of in-
creasing his compensation,” and voluntary Easter offerings given
by parishioners to the vicar in response to a request by the bish-
op asking churchmen to mitigate the hardships of the underpaid
clergy generally, were profits and gains of the profession of the
clergymen; """ but that parts of the Sunday collections paid to
the incumbent, which would not have been made unless he had

been poor,”” and a grant to a curate in recognition of faithful
service for more than fifteen years,** and an annuity payable to
an infirm minister who had retired, were not.** The customary
Christmas presents to clerks are considered as compensation

for services rendered and taxable as income.**

§ 56. Salaries. Salaries when in excess of $3,000 are ex-

pressly taxed as income,* unless the payee thereof is married

and lives with wife or husband, as the case may be. In such

case the salary in excess of $4,000 only is taxed; but if hus-
band and wife both live together, only one deduction on $4,000

is made from the aggregate income.* This applies to officers

and employees of the United States, as well as those employed

by private individuals.” The tax is paid by the employer,* un-
less the compensation is not fixed or certain, or is indefinite or

1 Smyth V. Stretton, W. N. 90, 90 " Turton v. Cooper, 92 L. T. N.
L. T. N. S. 756, 53 Week. Rep. 288, 863, 5 Tax Cas. 138.

5 Tax Cas 36 ~* Turner v. Cuxson, L. E. 22 Q.

n Walker v.' Reith, 8 F. 381, 43 B. Div. 150, 58 L. J. Q. B. N. S.
Scot. L. R. 245 (1906). 151, 60 L. T. N. S. 332, 37 Week.

8 Herbert v. MoQuade [1902] 8 K. Rep. 254, 2 Tax Cag. 422.



B 631 7] L, J KB N S 884, 1* Duncan's Trustees v. Farmer

87 L. T. N. S". 349, 4 Tax Cas. 489; [1909] S. C. 1212, 46 Scot. L.
Poynting v. Faulkner (1905) 93 L. 5 Tax Cas. 417.

T. N. S. 367, 21 Times L. R. 560, "Ruling, 1 Int. Rev. Rec. 150;

5 Tax Cas. 145. Ruling, 7 Int. Rev. Rec. 35.

10 Blakiston v. Cooper [1909] A. § 56. 1 Act of October 3, 1913,

c. 104, 78 L. J. K. B. N. S. 135, 100 Subsections B, C.

L. T. N. S. 51, 5 Tax Cas. 347. See 2 IMd. Subsection C.

Inland Revenue v. Strang, 15 Scot. 3 Ibid. Subsection D.

L. R. 704, 1 Tax Cas. 207 (1878). * Ibid. Subsection E.
Foster Income Tax. — 14.
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irregular as to amount or time of accrual. In the latt/Cr case
it is paid by the individual.'

The statute exempts from the tax "the compensation of the
present President of the United States during the term for

which he has been elected, and of the judges of the supreme

and inferior courts of the United States now in office, and the
compensation of all officers and employees of a State or any
political subdivision thereof except when such compensation

is paid by the United States Government." * This exemption

so far as it applies to the present President and United States
judges would probably be made by the courts under the Con-
stitution, even if not contained in the statute.'' Whether the
salaries of State officers and of political subdivisions of States,
such as municipalities, are taxable under the Sixteenth Amend-
ment, is an undecided question.' Whether the exemption ex-

tends to the judges of the courts of the Territories and District
of Columbia, such as the District Court of Alaska, the District
Court of the United States for Porto Rico, the District Court of
Hawaii, the Supreme Court of the Philippines, the United

States Court for China, the Supreme Court of the District of
Columbia and the Court of Appeals of the District of Columbia ;
may be doubted. These are not usually considered to be courts

of the United States.' The same doubt exists concerning the
salaries of members of the Board of General Appraisers and

the fees of United States Commissioners.

§ 57. Property acquired by gift, inheritance, or life
insurance. The tax is imposed upon "the income from but not

the value of property acquired by gift, bequest, devise, or de-
scent: Provided, That the proceeds of life insurance policies

857,



6 /bid Subsection B, D. 1079, 26 Sup. Ct. Rep. 685; Romeu

6 Ihid. Subsection B. v. Todd, 206 U. S. 358, 368, 51 L. ed.
7 See § 28, supra. 1093, 1097, 27 Sup. Ct. Rep. 724;

8 See § 27 sv/pra. (United States Court for Porta

9 American Insurance Go. v. Can- Rico). But it has been held that.
ter 1 Pet. 516, 7 L. ed. 244; Benner the Supreme Court of the District

V. I'ortcr, 9 How. 235, 13 L. ed. 139; of Columbia is a court of the Unit-

Clinton v. Englebrecht, 13 Wall. 434, ed States within the meaning of

20 L. ed. 659; McAllister v. United U. S. Rev. Stat. § 714, U. S. Comp.

States, 141 U. S. 174, 35 L. ed. 693, Stat. 1901, p. 578. See Foster's
a 1l Sup. Ct. Rep. 949 ; James v. Unit- Pr. 5th ed. § 2.

ed States, 202 U. S. 401, 50 L. ed.
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paid upon the death of the person insured or payments made by

or credited to the insured, on life insurance, endowment, or an-
nuity contracts, upon the return thereof to the insured at the
maturity of the term mentioned in the contract, or iipon sur-
render of contract, shall not be included as income."

"The act specifies 'the income from, but not the value of,
property acquired by gift, bequest, devise or descent.' Perhaps
such a provision was believed to be called for in view of the
income tax act of 1894, which taxed as income the principal of
property so acquired. A question must, however, arise under the
present wording with respect to gifts or bequests of annuities.
To the recipient they are 'property acquired by gift, bequest,
devise or descent' and hence according to the letter of the law
not taxable, yet there is room for the contention that annuities
are income, particularly in view of the requirement of the deduc-
tion at the source of the tax on 'annuities' in paragraph 2 of E."
Mr. Theodore M. Taft, of the New York bar, is saiid to have
expressed the opinion, in which Mr. Henry W. Jessup con-

curred: that an annuity and the income of a trust estate be-
queathed to the beneficiary for his life prior to the passage of
the Act is not subject to the tax; but it has been the usual cus-
tom of trustees to deduct the tax from such income at its source
whenever the same exceeds the statutory exemption.

A

The Treasviry Regulations concerning corporations, joint-
stock companies, associations, including limited partnerships,
and insurance companies, provide:

"Art. 120. Amounts paid for pensions to retired em-

ployees or to their families, or others dependent upon them, or
on account of injuries received by employees, are proper de-
ductions as 'ordinary and necessary expenses ; ' gifts or gratui-
ties to employees in the service of a corporation are not prop-

Fed.



erly deductible in ascertaining net income.

"Art. 121. Donations made for purposes connected with the
operation of the property when limited to charitable institu-
tions, hospitals, or educational institutions, conducted for the

§ 57. 1 Act of October 3, 1913, 2 Report of Committee on Taxation
Subsection B. to Am. Bar Association, p. 8.
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benefit of its employees, or their dependents, shall be a proper
deduction for ordinary and necessary expenses."

In Great Britain, payments to clergymen out of Sunday
collections, made because they are poor,* and grants by a Cur-
ates' Augmentation Fund in recognition of faithful service, are
considered to be gifts and not income ; * but voluntary contribu-
tions by parishioners,” including voluntary but customary East-
er offerings,® are taxed as income from a profession. The ciis-
tomary Christmas presents to clerks are considered as compen-
sation for services rendered and taxable as income.'

§ 58. Miscellaneous income of individuals. The stat-

ute, after enumerating special kinds of taxable income, then
taxes all gains, profits and income derived from any source
whatever, including the income from, but not the value of, prop-
erty acquired by gift, bequest, devise or descent: "Provided,
That the proceeds of life insurance policies paid upon the death
of the person insured or payments made by or credited to the
insured, on life insurance, endowment, or annuity contracts,
upon the return thereof to the insured at the maturity of the
term mentioned in the contract, or upon surrender of contract,
shall not be included as income." *

According to the Treasury Regulations

Ordinary copartnerships are not, as such, subject to the

tax imposed by this act, but the individual members of

any such partnership are liable for income tax only in their in-
dividual capacity on their respective shares of the earnings of
such partnership, whether such earnings be distributed or not.'
The instructions direct that pensions received from the United
States shall be returned as income.* Besides the incomes specif-
ically enumerated above, all other kinds of annual profits are
taxable. The proceeds of the sale of ore are income of the

iTurton v. Cooper (1905) 92 L. 104, 78 L. J. ,Q. B. N. S. 135, 100
T. N. S. 863, 5 Tax Caa. 138. L. T. N. S. 51, 5 Tax Cas. 347.
i Turner v. CvAxson (1888) L. R. 7 Ruling, 1 Int. Eev. Rec. 150;

22 Q. B. Div. 150, 58 L. J. Q. B. Ruling, 7 Int. Rev. Rec. 35.



N. S. 131, 60 L. T. N. S. 332, 37 § 58. 1lAct of October 3, 1913,
Week Rep. 254, 2 Tax Cas. 422. subsection B.

6 Inland Revenue v. Strang (1878) 2 Tr. Reg. 94.

15 Scot. L. R. 704, 1 Tax Cas. 207. 3 Form 1040, Instruction 16.

6 Blakiston v. Cooper [1909] A. C.
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operator of the mine.* It was ruled that the profits, on the

sale of a patent right, or fraction thereof, are taxable as income ;
and are to be estimated by subtracting from the amount received
the sums actually expended in purchasing the right, obtain-

ing the patent and perfecting the invention, or a ratable pro-
portion of the same, but no allovrance can be made for the time,
labor, or personal expenses of the inventor.” Under previous
statutes, it was held, in an inferior court that gains derived
from speculation in stocks should not be considered as gains in
business, without reference to the time of the purchase there-
of.® Interest and dividends derived from stocks which had not.
been sold, were considered as income derived from fixed invest-
ments, without reference to the time during which said stocks;
had been held.'" When gains derived from the sale of stocks.
included interest received or accrued, the gains were regarded

as derived from the business alone.' Profits realized during

the year were returned and assessed without regard to the fact:
that they had been produced by the labors of previous years.®'
Commissions upon renewal premiums for insurance are treat-

ed by the Department as income when received and income for

the period in which they are received.*" In a letter to the Collect-
ors, Acting Commissioner Williams instructed them as follows
"Returnable and taxable income is that actually realized during
the year, that is, that which is evidenced by the receipt of cash
or its equivalent. Until any appreciation taken up on the books
has been so realized, it will not be required to be returned as
income. Hence, in the preparation of returns and in the ex-
amination of books for the purpose of verifying the same, mere
book entries of appreciation in the value of capital assets will
be disregarded." **

*8tratton's Independence v. How- 139. But see Gray v. Darlington”
bert, 231 U. S. 399, 58 L. ed. 285, 15 Wall. 63, 65-67, 21 L. ed. 45,
34 Sup. Ct. Kep. 136 (under Act of quoted supra, § 61.

Aug. 5, 1909 ) . E? 3 Int. Kev. Rec. 188.

s Ruling of the CommiBsioner, 1 8 3 Int. Rev. Rec. 188.

Int. Rev. Ree. 188, cf. § 51, supra. 9 2 Int. Rev. Rec. 144.

46,



6 U. S. V. Smith, 12 Int. Rev. Rec. 10 T. D. 2011, July 28, 1914.

135, 138, Fed. Cas. No. 16,341; 3 "Letter of Aug. 14, 1914, supra.

Int. Rev. Rec. 188; 1 Int. Rev. Rec. § 45.
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"The farmer, in computing the net income from his farm

for his annual return, shall include all moneys received for
produce and animals sold, and for the wool and hides of ani-
mals slaughtered, provided such wool and hides are sold, and
he shall deduct therefrom the sums actually paid as purchase
money for the animals sold or slaughtered during the year.

When animals were raised by the owner and are sold or
slaughtered he shall not deduct their value as expenses or loss.
He may deduct the amount of money actually paid as expense

for producing any farm products, live stock, etc. In deducting
expenses for repairs on farm property the amount deducted

must not exceed the amount actually expended for such repairs
during the year for which the return is made. (See page 3,

item 6.) The cost of replacing tools or machinery is a de-
ductible expense to the extent that the cost of the new articles
does not exceed the value of the old."™ "*

All of the produce which is paid to a landowner for rent

must be included in his income if rents are taxable. The ex-
pense of producing it may be deducted by the lessee, but cannot
be deducted a second time by the lessor.'*

Under the former internal revenue laws, it was held that a
corporation did not escape the tax because it was engaged in a
business that was ultra vires}*

In England the profits of a bookmaker at the races were
taxed.'*

A Kentucky collector is said to have held that the tax may

be assessed upon a man's winnings from cards without deduct-
ing his losses.'® Damages recovered for torts are not profits."
In Great Britain, it has been held that portions of the Sunday
collections, which were paid to the incumbent because he was
poor, but which otherwise he would not have received, were not
subject to the income tax."

In Victoria, the value of free board and lodging allowed to

18 Form 1040, 1041. Instruction 11. 15 3 Int. Eev. Eec. 100. See
It was so ruled under a former stat- § 41.

ute. 16 Collector Breckenridge, A. D.

13 1 Int. Eev. Eec. 154. 1894.

supra,



, 14 Salt Lake City v. HolUster, 118 17 7 Int. Eev. Eec. 60.
U. S. 256, 30 L. ed. 176, 6 Sup. Ct. 18 Turton v. Cooper, 92 L. T. N.

Eep. 1055. S. 863, 5 Tax. Cas. 138 (1905).
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the taxpayer by a relation is not a part of the former's taxable

income.”"®

§ 59, Miscellaneous income of corporations, joint-stock
companies or associations, and insurance companies.

The Treasury Eegulations provide as follows:

"Art. 78. 'Corporation' or 'corporations/ as used in these
regulations, shall be construed to include all corporations, joint-
stock companies or associations, and all insurance companies

coming within the terms of the law, and such organizations will
hereinafter be referred to as 'corporations.'

"Art. 79. It is immaterial how such corporations are created

or organized. The terms 'joint-stock companies' or 'associa-
tions' shall include associates, real estate trusts, or by whatever
name known, which carry on or do business in an organized
capacity, whether organized under and pursuant to State laws,
trust agreements, declarations of trusts, or otherwise, the net
income of which, if any, is distributed, or distributable, among
the members or share owners on the basis of the capital stock
which each holds, or, where there is no capital stock, on the
basis of the proportionate share of capital which each has in-
vested in the business or property of the organization, all of
which joint-stock companies or associations shall, in their or-
ganized capacity, be subject to the tax imposed by this act."

"Art. 86. Limited partnerships are held to be corporations
within the meaning of this act and these regulations, and in
their organized capacity are subject to the income tax as corpo-
rations."

"Art. 96. The following definitions and rules are given for
determining the gross income of various classes of corporations

"Gross income of banks and other financial institutions con-

sists of the total revenue derived from the operation of the busi-
ness, including income, gains, or profits from all other sources,
as shown by the entries on the books of account, within the cal-
endar or fiscal year for which the return is made.



"Art. 97. Gross income of insurance companies consists of
the total revenue derived from the operation of the business, in-
cluding income, gains, or profits from all other sources, as shown

19 /n re The Income Tax Act, 20 Vict. L. E. 435, 19 A. L. T. 131.
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by the entries on the books of account within the calendar or
fiscal year for which the return is made, except as modified by
the express exemptions of the articles which apply to mutual
fire, mutual marine and life insurance companies."

"Art. 104. Gross income of manufacturing companies shall

consist of the total sales of manufactured goods during the year
covered by the return, increased or decreased by the gain or loss
as shown by the inventories of finished and unfinished products,
raw material, etc., at the beginning and end of the year. To

this amount should be added the income, gains, or profits from
all other sources as shown by the books of account.

"Art. 105. Gross income of mercantile companies shall in-

clude the total merchandise sales during the year, increased or
decreased by the gain or loss as shown by the inventories of
merchandise at the beginning and end of the year for which

the return is made ; to this amount should be added the income,
gains, or profits derived from all other sources as shown by the
books of account.

"Art. 106. Gross income of miscellaneous corporations con-

sists of the total revenue derived from the operation and man-
agement of the business and property of the corporation making
the return, together with all amounts of income, including the
income, gains, or profits from all other sources as shown by the
books of account.

"Art. 107. It will be noted from these definitions that the

gross income embraces not only the operating revenues, but also
income, gains, or profits from all other sources, such as rentals
royalties, interest, and dividends from stock owned in other
corporations, and appreciation in values of assets, if taken up
on the books of account as gain; also profits made from the sale
of assets, investments, etc.

"Art. 108. For the purpose of determining the income re-
sulting from the sale of capital assets and the amount to be
accounted for as income under this act, there shall be included
any and all profit resulting from such sale and which may be
apportioned to the period during which the corporation tax law
(sec. 38, act of Aug. 5, 1909) was in force and effect, which
was not returned as income during that period.

"Art. 109. In ascertaining net income derived from the sale
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of capital assets, i1f such assets were acquired subsequent to
January 1, 1909, the difference between the selling price and
the buying price shall constitute an item to be added to or sub-
tracted from gross income according to whether the selling price
was greater or less than the buying price. If the capital assets
were acquired prior to January 1, 1909, the amount of profit or
loss representing the difference between the selling and buying
price is to be prorated to determine the proportion of the gain
or loss arising subsequent to January 1, 1909, and the propor-
tionate part belonging to the years subsequent to January 1,
1909, shall be added to or deducted from the gross income for
the year in which the sale was made.

"Art. 110. For the purpose of determining the profit or

loss arising from the sale of such assets, there shall be added
to the price actually realized from the sale any amount which
has heretofore been set aside and deducted from gross income

by way of depreciation since January 1, 1909, which has not
been paid out in making good such depreciation on the property
sold.

"Art. 111. In the case of changes in book values of capital
assets resulting from a reappraisal of property, the consequent
gains or losses shall be computed for the return in the manner
prescribed above in the case of the sale of capital assets.

"In cases wherein there is an annual adjustment of book

values of securities, real estate and like assets, and the increases
and decreases in values, thus indicated, are taken up on the books
and reflected in the profit and loss account, such readjusted
values will be taken into account in making the return of annual
net income and no prorating will be required. If such adjust-

ment had been made annually prior to March 1, 1913, the book

value of the assets at that date will be taken as the basis for
determining gain or loss resulting from subsequent sale, ma-
turity, or adjustment. The adjustment referred to will com-
prehend assets which have increased in value as well as those
which have decreased.

"Art. 112. Where a corporation is engaged in carrying on

more than one class of business, gross income derived Irom the
different classes of business shall be ascertained according to-
the definitions above, and which are applicable thereto."
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Commissioner Speer defends the inclusion of the increase in
the value of the property as income

"Income from increased property values is a question which
has heretofore given rise to considerable discussion as to



whether or not an increase in property values actually consti-
tutes income. There is much of merit on both sides of the dis-
cussion. However, for the purposes of the income tax such in-
creases would appear to be properly returnable as income for
the following reasons: First, the law provides that accrued
income shall be reported. Second, an allowance for depreci-
ation of property is made. As to the first, accruals which are
known and ascertained, such as the income which a corpora-

tion may derive from any source, which income is definitely
ascertained, appears to be returnable. Accruals which arise
from an increase in property values are largely a matter of
opinion and judgment. The Bureau of Internal Revenue has

held in such cases that the matter should be largely within the
discretion of the corporation itself. If the corporation recog-
nized an increase in value in any of its properties and recorded
such increase in value in its books of account, then such cor-
poration should also report the amount of such increase as
income for the year in which the increase was recognized on the
books of the corporation.

"That increases in value recognized by book records of such in-
creases should be reported as income is clearly evident in the con-
sideration of the second reason — that is that an allowance for
depreciation is provided for by law. This depreciation is based
upon the value of the property affected. If this increase in value
were not required to be reported or accounted for as income, an
irresponsible corporation could, at will, increase the value of its
physical assets by recording the fact of such increase on its books
from time to time and then absorb the full net income of each year
in the allowance for depreciation of such property upon the basis
of value as shown upon its books of record. To attempt to ascertain
the true net income of more than three hundred thousand corpora-
tions upon any such basis would be a practical impossibility."

Mr. Walker thus replies, to this proposition: "The first of these

"reasons' is destitute of foundation; for the gross income of a per-
son or corporation, according to the statute, does not include any-
thing but income 'derived' or 'received,' and because, according to

§ 59. iSpeer's Pamphlet, pp. 37, 38.
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the statute, the net income of a person or corporation includes noth-
ing not included in the gross income thereof. The second of Mr.
Speer's 'reasons,' is destitute of foundation in logic; for the de-
preciation of property which is allowed for by the statute, is express-
ly confined to physical depreciation, due to depletion or exhaustion,
or to wear and tear, arising out of the use or employment of prop-
erty. There is no analogy, by way of contract or otherwise, between
the statutory allowances for physical depreciation of property, and
Mr. Speer's proposition to charge the owner of property with every
increase in the value of property, as if that increase were income
which ought to be taxed. Property may decrease in physical value,

or it may decrease in market value without decreasing in physical



value. On the other hand, very few kinds of property ever increase

in physical value, except as a result of expenditure of other prop-
erty thereon. But Mr. Speer, if permitted, will tax an increase of

the market value of a piece of property, as if it were income ; and he
undertakes to justify such taxation by an argument from analogy;

which argument he draws from the fact that the statute allows de-
ductions from incomes, on account of decreases in physical value of
property. But the supposed analogy being absent, the conclusion

drawn therefrom is logically vitiated." *©

A recent ruling of the Treasury Department provides : "Return-

able and taxable income is that actually realized during the year,
that is, that which is evidenced by the receipt of cash or its equiva-
lent. Until any appreciation taken up on the books has been so
realized, it will not be required to be returned as income. Hence,

in the preparation of returns and in the examination of books for

the purpose of verifying the same, mere book entries of appreciation
in the value of capital assets will be disregarded.

"It should be understood, however, that in the event of the sale of

the assets, the increase in whose value has been taken up on the

books, the profit or income to be returned as a result of the sale will
be determined upon the basis of the difEerence between the cost and

the selling price of t'"e assets; that is to say, in the case of a sale,
book values will be ignored save and except as such book values rep-
resent the actual cost of the properties.

"The instructions hereinbefore given will not in any way affect

the 'reasonable allowance for depreciation, if any,' which the law
authorizes as a deduction from gross income, provided that in com-
puting such 'reasonable allowance for depreciation,' any portion of
the book value representing the value of 'Good will,' shall be elim-
inated from the calculation, an allowable depreciation deduction
being an amount properly written ofl! and charged against income to
measure the loss due to wear and tear, exhaustion and obsolescence
of physical property.

8 Walker's Pamphlet, pp. 72, 73, giving illustrations.
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"Any niKngs previously made by this office and in conflict with
the holdings hereinbefore made are superseded by this letter." '

Under the Corporation Tax Law it was held that an increase in

the book value of the assets of a corporation or a revaluation of
property, does not constitute any part of its income received within
the year.*

The Regulations further provide:

"A railroad or other corporation which has leased its properties,

in consideration of a rental equivalent to a certain rate of dividends
on its outstanding capital stock and the interest on the bonded in-
debtedness, and such rental is paid by the lessee directly to the stock



and bondholders, should, nevertheless, make a return of annual net
income showing the rental so paid as having been received by the
corporation."

"A railroad company operating leased or purchased lines shall
include all receipts derived therefrom, and, if bonded indebtedness
of such lines has been assumed, such operating company may deduct
the interest paid thereon to an amount not exceeding one-half of

the sum of its interest-bearing indebtedness and its paid-up capital
stock outstanding at the close of the year."”

"Corporations operating leased lines should not include the capital
stock of the lessor corporations in their own statement of capital
stock outstanding at the close of the year. The indebtedness of

such lessor corporations should not be included in the statement of
the indebtedness of the lessee unless the lessee has assumed the same.
Each leased or subsidiary company will make its own separate re-
turn, accounting for therein all iacome which it may have received
by way of dividends, rentals, interest, or from any other source.”" *
"A foreign corporation having several branch offices in the United
States should designate one of such branches as its principal office
and should also designate the proper officers to make the required
return." '

§ 60. Necessary expenses of individuals actually paid in

carrying on business. The necessary expenses actually paid

in carrying on any business, not including personal, family or
living expenses,' are deductible.” Business is "that which oc-
cupies and engages the time, attention, and labor of anyone for
the purpose of livelihood, profit, or improvement ; that which is

3 Mimeograph letter to collectors 6 Tr. Eeg. 81.
Aug. 14, 1914, explaining T. D. 2005. TTr. Reg. 82.

4 Baldwin Locomotive Works v. 8 Tr. Eeg. 83.
McCoach, 215 Fed. 967. See § 45, § 60. 1 See § 62, infra.

supra. 2 Act of October 3, 1913, subaee-

5Tr. Eeg. 80. tion B.
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iis personal concern or interest, employment or regular occupa-
tion ; but it is not necessary that it should be his sole occupation
or employment." *

These do not include contributions to capital ; * nor, it has
heen held in Hawaii, the original cost of toils of trade.”

Such necessary expenses do, however, include the expense

of ordinary renewals of office furniture, uniforms of attendants,
lugs, awnings, office hardware, door-mats, window-shades, lamps,
meters and electrical wires, used in the transaction of the tax-



payer's business,” and the replacing of worn-out tools or mach-
inery, so far as the new articles do not exceed the value of the
old, but any excess 1s considered to be a permanent improvement
and cannot be deducted.''

"Art. 131. Incidental repairs which neither add to the value

of the property nor appreciably prolong its life, but keep it in
an operating condition, may be deducted as expenses." The

cost of storage and advertising when connected with a business
should also be deducted.' Premiums for fire, marine, credit

and casualty insurance, when connected with a business, are
also proper deductions.” So also probably would be premiums
upon a life insurance policy, payable at the death of a partner
or employee for the benefit of his associates or employer, or
at the death of a debtor for the benefit of a creditor whose
business is loaning money; but not life insurance premiums

paid for the benefit of a man's father or other dependents, nor
fire insurance premiums under a policy covering the dwelling-
house of the insured. "Costs of suits and other legal proceed-
ings arising from ordinary business may be treated as an ex-
pense of such business, and may be deducted from the gross
income for the year in which such costs were paid." """ Taxes
assessed against the shareholders, paid by a bank or other cor-
poration in pursuance of a State statute, are not deductible by

8Tr. D. 1989. 9 See Foster v. Ooddard, 1 Black,

4 See § 63, infra. 506, 514, 17 L. ed. 228, 230 (an ac-

5 The cost of the instruments and counting)

books, etc., of a surveyor. Re Smith, W Instruction 18 endorsed upon
16 Hawaii, 796. Form 1040. Selectman of BaiUtt

6 Mutual Benefit Life Ins. Go. v. v. Selectmen of Savoy, 3 Cush. 530,
Berold, 198 Fed. 199, 216. 533: "Tlie expenses of protecting

'Ruling 2 Int. Rev. Rec. 61. their interest, involved in a suit at

8 See Foster v. Ooddard, 1 Black law, are surely a necessary expense "
506, 514, 17 L. ed. 228, 230 (an ac-
counting) .
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the corporation, but should be included in the individuals'
returns. *" The rental value of business property occupied hj

the owner may be deducted in England.”” Individuals may

deduct the cost of daily transportation from their dwellings to
their places of business. """ A corporation cannot charge the
traveling expenses of directors from their residences to the
company's office." Subscriptions to an association to indem-

nify its members for loss by strikes were disallowed. '° It has
been held, in Great Britain, that the expense of collecting rents



cannot be deducted, ”” unless they were necessarily incurred "

but in the United States they have been allowed.”* Where a

premium was paid for a lease, it was held that it could not

be considered as rent paid in advance, nor could any part there-

of be deducted as an annual expense, but that the lessee might
deduct the fair rental value of the premises if greater than

the rent actually paid.'® A brewing company was allowed to

deduct the amount spent upon houses which it let to its ten-

ants ; ~'' but not the cost of applications for additional licenses
for its own houses and those of its customers, these being con-
sidered capital.”' A mortgage company for the same reason

was not allowed to deduct the commission paid brokers and

other expenses of raising money loaned by it. ”~” Deductions

were allowed for the expenses of weeding and watching a nur-

sery, the trees on which could not bear for several years, when

it was part of a plantation.”*

11 T. D. 1763. So held under Cor- 18 Ruling, 3 Int. Rev. Ree. 102.
poration Tax Law. Eliot Nat. Bank 19 Gillat v. Golgquhon, 33 Week.
V. Gill, 210 Fed. 933; Northern Trust Rep. 258 (1885).

Co. V. M'Goach, 215 Fed. 991. 170 Smith v. Lion Brewery Co. 80'

~~ Russell V. Town, dc, Bank, L. L. J. K. B. N. S. 566 [1911] A. C.
R. 13 App. Cas. 418. But see In- 150, 104 L. T. N. S. 321, 75 J. P.
struction 10 endorsed on Form 1040, 273, 55 Sol. Jo. 269, 27 Times L.
quoted, inira, § 62. R. 261, 5 Tax Cas. 568, H. L. (E).

13 Ruling, 1 Int. Rev. Eec. 172; !“” Southwell v. Savill Bros. [WO\}
7 Int. Rev. Ree. 60; infra, § 62. 2 K. B. 349, 70 L. J. K. B. N. S.

14 Revell V. Directors of Elworthy 815, 85 L. T. N. S. 167, 49 Week.
Brothers £ Co. (1890) 3 Tax Cas. Rep. 682, 4 Tax Cas. 430.

12. 22 Texas Land and Mortgage Co.

1i Rhymney Iron Co. v. Fowler v. Holtham (1894) 63 L. J. Q B.
[18%6], 2 Q. B. 79, 65 L. J. Q. B. N. S. 496, 10 Times L. R. 337, a
N. S. 524, 44 Week. Rep. 651, 3 Tax Tax Cas. 255.

Caa. 476. 23 Vallamhrosa Rubier Co. v. Far-

leOiike of Norfolk v. Larnarque, mer [1910] S. C. 519, 47 Scot. L.
L. R. 24 Q. B. Div. 485 (1890). R. 488, 5 Tax Cas. 529.

11 Stevens v. Bishop, L. R. 20 Q.
B. Div. 442 (1888).



§ 61] EXPENSES OF COEPOEATIONS. 223

§ 61. Necessary expenses of corporations. The Treasury
Regulations, as to corporations, provide:

"Art. 114. Expenses of operation a,nd maintenance shall in-

clude all expenditures for material, labor, fuel, and other items
entering into the cost of the goods sold or inventoried at the end
of the year, and all other expenses incurred in the operation of
the business except such as are required by the act to be segre-
gated in the return.

"Art. 115. The cost of erecting permanent buildings on

ground leased by a company is a proper deduction as a rental
charge, provided such buildings are left on the ground at the
expiration of the lease as a part of the rental payment. In such
case the cost will be prorated according to the number of years
constituting the term of the lease and the annual deduction will
be made accordingly.

"Art. 116. General expenses, such as coal, ship stores, etc.,

of foreign steamship companies, shall be prorated as provided

in the act for interest deductions in the case of foreign corpo-
rations.

"Art. 117. Commissions allowed salesmen, paid in stock,
may be deducted as expense if so charged on books at the actual
value of such stock.

"Art. 118. Amounts expended in additions and betterments
which constitute an increase in capital investment are not a
proper deduction.

"Art. 119. Amounts paid as compensation or additional com-
pensation to oflBcers or employees, which amounts are based
upon the stockholdings of such ofjicers or employees, are held
to be dividends, and although paid in lieu of salaries or wages,
are not allowable deductions from gross income, for the reason
that dividends are not deductible.

"Art. 120. Amounts paid for pensions to retired employees,

or to their families, or others dependent iipon them, or on ac-
count of injuries received by employees, are proper deductions

as 'ordinary and necessary expenses ; ' gifts or gratuities to

employees in the service of a corporation are not properly de-

ductible in ascertaining net income.

"Art. 121. Donations made for purposes connected with the
operation of the property when limited to charitable institu-

224 INCOME SUBJECT TO TAX. [§61

tions, hospitals, or educational institutions, conducted for the
benefit of its employees, or their dependents, shall be a proper



deduction for ordinary and necessary expenses."

Under the Corporation Tax Law it was held that money
paid out for charities cannot be deducted as a part of the "ex-
penses actually paid within the year out of income.”" *

It has been ruled: that "This office has consistently held

and still holds that in cases where these increased compensa-
tions, denominated as bonuses or profit sharings, are paid to
the employees pursuant to a contract as between the employees
and the corporation, the amounts so paid will be considered

an ordinary and necessary expense of operation of business,

and as such will constitute an allowable deduction from gross
income of the corporation making such payments. If, how-

ever, there is no contractual relation between the employee and
the employer by reason of which the employee could enforce

his claim for the additional compensation, it is held that these
payments are gratuities on the part of the corporation and as
such are not allowable deductions from gross income.™ "

"Art. 122. Funds set aside by a corporation for insuring its
own property are not a proper deduction, but any loss actually
sustained and charged to such fund may be deducted.

"Art. 123. In ascertaining expenses proper to be included in
the deductions to be made under the item of 'Expenses,' cor-
porations carrying materials and supplies on hand for use
should include in such expenses the charges for materials and
supplies only to the amount that the same are actually dis-
bursed and used in operation and maintenance during the year
for which the return is made."

"Art. 126. Reserves to take care of anticipated or probable
losses are not a proper deduction from gTOss income."

"Art. 131. Incidental repairs which neither add to the value
of the property nor appreciably prolong its life, but keep it
in an operating condition, may be deducted as expenses."

The Department permits co-operative dairies to include in
their deductions the amount actually paid members and patrons

§ 61. 1 Baldwin Locomotive Worhs liams to Secretary Alexander Hamil-
T. McGoach, 215 Fed. 967. ton Institute June 25, 1914.

2 Letter of Acting Comm'r Wil-
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for milk.' It has been held that where the ordinary business of
a corporation is the purchase, sale, lease and management of
land, interest upon bonds secured by a mortgage upon its land
is deductible as ordinary and necessary expenses in the main-
tenance and operation of its business and as charges required
to be paid as a "condition of the continued use or possession"



of its property.*

§ 62. No deduction of personal living and family ex-

penses. Personal living and family expenses are not deduct-

ed.* The Department has ruled:

"Expense for medical attendance, store accounts, family

supplies, wages of domestic servants, cost of board, room, or

house rent for family or personal use, are not expenses that can

he deducted from gross income." In case an individual owns

his own residence he can not deduct the estimated value of his

rent, neither shall he be required to include such estimated

rental of his home as income,” that traveling expenses of those

who transact business in the city and live in the suburbs ' but
usually not hotel bills,* nor it was held in England the railroad
fares of a public officer who did not live where the office was
situated * may be deducted. In Great Britain the wages of a

domestic servant, whose employment was necessary to supply

the place of the taxpayer's wife who taught school, were not
deducted.®

3 T. D. 1996, June 15, 1914. land, Wylie v. Eccott, Ct. Sess. S.

* Anderson v. Forty-Second Broad- C. 16 (1913) ; but that he could not
loay Co. (C. C. A. 2d Ct.) 213 Fed. charge for rent of the house which
777; affirming Forty-Second Broad- he and his family occupied unless he
way Co. V. Anderson, 209 Fed. 991. returned as income the rental value
BMCertiorari granted by S. C. U. S. of any homestead that he owned, 5
Oct. 26, 1914. Int. Rev. Rec. 154; that when he

§ 62. 1 Act of October 3, 1913, rented a furnished house, rent for the
subsection B. furniture should not be deducted, 7

2 Instruction 10 endorsed on Form Int. Rev. Rec. 59.

1040. Under earlier statutes, which 3 Ruling, 1 Int. Rev. Rec. 172;
allowed the deduction of the rental Ruling, 7 Int. Rev. Rec. 60.

value of a homestead owned by the * Ruling, 7 Int. Rev. Rec. 59.
taxpayer, it was ruled that, where ~ Cook v. Knott, 4 Times L. R.

lie rented his homestead and paid 164, 2 Tax Cas. 246 (1887).

rent elsewhere, he must return the "Bowers v. Harding [1891] 1 Q.

rent received, but